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Court of Appeals of the District of Columbia 


Xo. 5086. 

United States of America m llio Relation of Knicker- 
bocker Insurance Company of Xew York, Successor to 
Equitable Underwriters' of Xew York, Appellant.[ 


Andrew AY. Mellon, Secretary of the Treasury, a net AYal- 
ter 0. AYoods, Treasurer of the United States.! 


a Supreme Court of the District of Columbia. 

At Law. 

Xo. 76592. 

United States of America /n the Relation of Iynicker- 
bocker Insurance Company of Xew York, Successor to 
Equitable Underwriters' of Xew York, Petitioned 


Andrew AY. Mellon, Secretary of the Treasury, anil YYal- 
ter 0. YYoods, Treasurer of the United States, Respond¬ 
ents. 

United States of America, 

District of Columbia , ss: 

! 

Be it remembered that in the Supreme Court of tjhe Dis¬ 
trict of Columbia, at the City of Washington, in stjid Dis¬ 
trict at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had in the aboye-en titled 
cause, to wit: 
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UNITED STATES OF AMERICA, ETC., VS. 

Petit in)l. 


Filed April 20, 1929. 

Tlie Supreme Court of the District of Columbia, Holding a 

Circuit Court. 

At Law. 

Xo. 76592. 

United States of America in the Relation of Kxicker- 
bocker Insurance Company of Xew York, Successor to 
Equitable I nderwriters* of Xew \ ork. Petitioner, 


Andrew \Y. Mellon, Secretary of the Treasury: Walter 

0. Wood, Treasurer of the l nited States, Respondents. 

To the Honorable tin* Uhief dust a*'* and the .Justices of the 

Supreme Court of the DUiriet of Columbia: 

Your petitioner respectfully represents: 

1. Ida* relator, the Knickerbocker Insurance Company, 
is a corporation duly organized and existing under the laws 
of the State of Xew York with its principal office at 92 Wil¬ 
liams Street in the City of Xew York, State of Xew York, is 
a citizen of the United States and a resident of the State of 
Xew York, and makes and tiles this petition in its own right. 

2. The respondent, Andrew W. Mellon, is Secretary of the 
Treasury of the United States and is sued in such capacity. 
The respondent, Walter (). Woods holds the office of Treas¬ 
urer of the United States, under the Secretary of the Treas¬ 
ury, and is sued in such capacity. 

3. That on, to wit, the 20th day of December, 1917, the 
Equitable Underwriters' of Xew York, hereinafter called 
association, was organized under Section 10 of Chapter 28 
of the Consolidated Laws of the State of Xew York, then 
in force in that State, as a Lloyds Unincorporated Associa¬ 
tion and was duiv licensed bv the Superintendent of 

2 Insurance of the Slate of Xew York to transact the 
business of fire and marine insurance. Said associa¬ 
tion was engaged in such insurance business until December 
31, 1919. 
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4. That during the years 1917 and 1918 the said| associa¬ 
tion wrote certain insurance policies of insurance on hulls 
and cargoes and by reason of depredations by the German 
Government during the war then in progress between the 
United States and Germany, the said association was re¬ 
quired to pay certain losses under its said agreements of 
insurance. 

5. On, to wit, December 30, 101S, said association tiled in 
the office of the Secretary of State a complaint or memorial 
alleging that it had suffered losses aggregating $290,222 
on policies of insurance issued by it due to depredations 
by the German Government during the war, and| praying 
that the United States would take action with a view to 
securing compensation therefor. 

(5. That Secjjon 300 of Chapter 2S of the Consolidated 
Laws of the State of New York in force on December 31, 
1919, provided as follows: j 

Sec. 300. Conversion of Llovds to Stock Insurance 

Company. 

Anv Llovds or interinsurance association, doing business 
* * # . ! 
under the provisions of artich* ton of this chapter) may be 

converted into a stock insurance corporation in the] manner 
herein prescribed, provided that the provisions of this 
chapter relative to the capital stock and surplus |of a do¬ 
mestic insurance corporation transacting the sarpe kinds 
of business as such Lloyds or interinsurance association, 
shall apply to the corporation so organized. Upon filing 
in the office of the superintendent of insurance the consent 
in writing of each underwriter or interinsurer in such as¬ 
sociation, to the conversion of the association intc a stock 
insurance corporation together with a declaration and copy 
of the proposed charter, which shall comply in all respects 
with the provisions of section one hundred and ten or of 
section one hundred and fifty of this chapter, as it he case 
may be, and upon tiling proof of publication of notice of 
intention to form a corporation, made as required by the 
section under which they propose to become incorporated, 
the subscribers to such consent and declaration shall be¬ 
come a stock insurance corporation under the name and 
with the powers set forth in such declaration and j charter. 
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Such corporation may thereupon open books for subscrip¬ 
tion to its capital stock and keep the same open until the full 
amount specified in the charter is subscribed. Subscrip¬ 
tions to the capital stock oi* such corporations may be 
made, in whole or in part, by such underwriters or inter- 
insurers, either in person or by their attorney in 
3 fact duly authorized so to do, and their subscrip¬ 
tions may be paid in to the extent of the surplus and 
guaranty fund of such association bv a transfer thereof 
to such corporation, the rate of payment for each one hun¬ 
dred dollars par value of the stock of such corporation 

to be determined bv the board of directors. The amount 

» 

of such surplus and guaranty fund as of the date of such 
transfer shall be determined by the superintendent of in¬ 
surance after an examination of the affairs of such Llovds 
or interinsurance association as hereinafter provided. 

Everv such underwriter or interinsurer shall be entitled 

% 

in the subscription to the capital stock of such corporation 
over and above the amount subscribed and to be paid in 
as aforesaid, to a priority in subscribing thereto, for ten 
days after the opening of the books of subscription, in pro¬ 
portion to his interest in such association at the date of 
opening books for subscription but at the rate of payment 
fixed by the board of directors. At the expiration of such 
ten days the board of directors may sell and dispose of 
the capital stock which shall not have been taken, or sub¬ 
scribed, as aforesaid, but at the same rate of payment. 
When the capital stock shall have been fully subscribed, 
the directors shall notify the superintendent of that fact, 
and thereupon the superintendent shall make or cause to 

be made an examination of the affairs of the said Llovds 

* 

or interinsurance association, and. if he shall find that the 
proceedings for the change to a stock insurance corpora¬ 
tion have been regularly taken in conformity with this 
section, and that the capital stock has been fully sub¬ 
scribed and the amount thereof paid in, in cash, or in such 
securities as stock insurance corporations are entitled to 
hold under the provisions of this chapter for capital in¬ 
vestments. or is held, in whole or in part, as surplus or 
as a guaranty fund, or both, by said Lloyds or interin- 
surance association, subject to transfer to such corpora¬ 
tion under the terms of such subscription to its capital 
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stock, then such transfer shall be made under he super¬ 
vision of the superintendent and lie shall thereupon cer¬ 
tify Unit such examination of the affairs of such corpora¬ 
tion lias been made, and that the proceedings nave been 
regularly taken, the capital stock paid in, and the said 
corporation organized as a stock insurance corporation, 
and that it is authorized to transact business 4 s a stock 
insurance corporation under the provisions of this chap¬ 
ter. Thereupon tin* remaining assets of such Lloyds or in¬ 
terinsurance association, including underwriters’ subscrip¬ 
tion notes, if any, shall be forthwith transferred to it, 
whereupon such Lloyds or interinsurance association shall 
cease to have power to make contracts of insurance. Such 
corporation shall thereupon succeed to all the obligations 
and liabilities of such Lloyds or interinsurance? associa¬ 
tion, and shall he held liable to pay and discharge? all such 
debts and liabilities in the same manner as if ithev had 

i . • 

been incurred or contracted by it, but the underwriters or 
inlorinsurers of such Lloyds or interinsurancej corpora¬ 
tion, shall continue subject to all the liabilities, claims and 
demands which shall then exist, or which mav thereafter 

i 

accrue against them, or any of them, by reason of any 
obligations incurred bv them or on their behalf! as such 
underwriters or interinsurers before the date of such cer¬ 
tificate. 'When all such lastmentioned obligations shall 
have been paid, discharged or terminated, and the super¬ 
intendent of insurance, after an examination, shall have 
so certified, the said underwriters’ subscription notes, or 
such thereof as shall not have been paid for the purpose 
of discharging any of the obligations of such Lloyds or 
interinsurance association, shall be forthwith returned to 
the respective makers thereof or to their legal [represen¬ 
tatives, whereupon the powers of the attorney in 
4 fact shall cease and determine and thereafter the 

underwrters or members of such Llovds or inter- 

* 

insurance association shall have no further power to 
transact the business of insurance under the certificate of 
authority theretofore issued to them bv virtue? of this 
article as underwriters or interinsurers in such Lloyds 
or interinsurance association.” 

7. That on, to wit, December 31, 1919, all of {he mem¬ 
bers of the said association filed their consents in \yriting to 
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the conversion of the'said association into a stock insurance 
corporation, in accordance with the terms ol said section 
306 of said law quoted above, to be known as the Xew York 
Equitable Assurance Company, and they also signed the 
declaration and charter of said Xew \ork Equitable As¬ 
surance Company, hereinafter called the ‘‘corporation", 
which charter was duly filed pursuant to the terms ot the 
said Section 306 of said Laws ot tlie State ot Xew \ ork 
quoted above, and they also took or caused to be taken such 
further actions as was required by said laws to convert the 
said association into said corporation in accordance with 
the terms of said section 30(5 of said laws of Xew 'i ork, and 
each of the said members of said association subscribed for 
paid in capital stock of said corporation to the extent of 
his or her proportionate share of tin* surplus and guaranty 
fund of such association, which fund and surplus were taken 
over by the said corporation, and the said corporation was 
thereupon duly licensed by the Superintendent of Insurance 
of the State of Xew York to transact the business of tire 
and marine insurance as a stock fire insurance company. 
In due course the Superintendent of Insurance made the 
necessarv examination and certificate required bv said sec- 
tion 306 of said laws quoted above, whereby the said as¬ 
sociation ceased to exist in law or in fact. 

8. In the determination by the Superintendent of Insur¬ 
ance of the amount of the surplus and guaranty fund of the 
said association, the said insurance losses which were due 
to depredations by it he German Government or for which 
tlie German Government was responsible, were not given 
any value, but said determination was accepted by the mem¬ 
bers of said association. At that time the said as- 
5 sociation or the said corporation was without legal 
remedy or recourse for the collection of any compen¬ 
sation for any of said losses, and any prospect of recovery 
of anv of said losses was exceedinglv remote. In the said 

consents and other documents executed bv members of said 

%> 

association in converting the said association into the said 
corporation no reservations were made of said claim filed 
with the Secretary of State or of anv other asset, wherebv 
all of the assets and liabilities of the said association of 
every kind, nature and description, known and unknown, 
including any salvages or claims of the said association 
against all persons whomsoever became vested by law* in the 
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abilities 

'orpora- 


said corporation, and tli«*re were issued to the memjbers of 
the said association certificates of the capital stocl^j of the 
said corporation in proportion to the interests of said mem¬ 
bers in the guaranty fund and surplus ot the said associa¬ 
tion as determined by tlie examination by the insurance de¬ 
partment of the State of Xew York, as required by {lie said 
Section 30(5 of the Laws of Xew York quoted above). 

9. That subsequently and as of the 31st day of Dejeember, 
1919, the said corporation became merged and consolidated 
with the petitioner herein, the Knickerbocker Insurance 
Company, a corporation already organized and existing 
under the laws of the State of Xew York (hereinafter called 
the petitioner) in accordance with the terms of Section 129 
of said Chapter 28 of said laws of Xew York, providing for 
the merging of insurance Corporations, and the said peti 
tioner took over all of the property, the assets and li 
and the business of every description of the said < 
tion. There was no formal transfer of any particular asset 
from the said corporation to the petitioner but said section 
129 of said laws of Xew York, in force on December 31, 
1919, provide, infer alia , that, 

“Upon such merger or consolidation all the rights, fran¬ 
chises and interests of the corporations so merging or con¬ 
solidating in and to every species of property and things 
in action belonging to them, or either of them, shall be 
deemed to be transferred to and vested in the new cor¬ 
poration without any other deed or transfer and| the new 
corporation shall hold and enjoy to the same extent 
6 as if the old corporations, or either of therp, should 
have continued to retain their titles and 
business. The new corporation shall succeed to a 
tions and liabilities of the old corporation, or any 
and shall be held liable to pay and discharge all spell debts 
and liabilities in the same manner as if they had been in¬ 
curred or contracted bv it.” 


transact 
11 obliga- 
ofthem, 


10. That on August 10, 1922, there was concluded at 
Berlin an agreement between the Governments of tjhe United 
States and Germany, through their plenipotentiaries (42 
Stats, at Large, p. 2200), providing for the adjudication of 

“(1). Claims of Amor ican citizens, arising since Julv 31, 

m ' C? i * 7 

1914, m respect of damage to, or seizure of, their! property, 
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rights and interest, including any company or association 
in which they are interested, within German territory as it 

existed on August 1, 1914; 

Other claims for loss or damage to which the 
United States or jt he nationals have been subjected with 
respect to injuries to persons, or to property,'rights and 
interest, including any company or association in which 
American Nationals are interested, since duly 31, 1914, as 
a consequence of the war: 

“ (3). Debts owing to American citizens by the German 
Government or by German Nationals.” 

11. The said agreement provided for the appointment of 
a commission to adjudicate said claims and that “the com¬ 
mission shall receive and consider all written statements or 
documents which may be presented to it by or on behalf 
of the respective governments in support of or in answer to 
jmv claim. The decisions ot the commission and those of 
the umpire (in case there 4 may be any) shall be accepted 
as final and funding upon the two governments. 

12. Your relator avers that prior to the said agreement 
between the United States and Germany, and the creation 
of the said commission, no legal means existed for the re¬ 
dress of injuries inhuMed by belligerents during the war 
between the United States and Germany, and no citizen of 
the United States whose property had been destroyed by 
Germanv during said war had anv legal recourse or remedv 
for reimbursement or compensation for losses sustained 
through depredations by the Government of Germany dur¬ 
ing the said war: and that it was the intent and purpose of 
the said agreement between the United States and Germany 
of August 10.1922, to create a commission to determine the 
amount which the German Government should pay to the 

Government of the United States on account of its 

7 financial obligations under the treaty concluded by 

the two governments on August 25, 1921, including 

compensation for war losses sustained by citizens of the 

United States for which the Government of Germanv was 

* 

responsible, and that the decisions of the said commission 
were to be accepted, as final and binding upon the two gov¬ 
ernments. 

13. Pursuant to said agreement there was established at 
"Washington the “Mixed Claims Commission-United States 
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and Germany’’, hereinafter called the commissionj and the 
said commission adopted certain rules of procedure in 
claims brought before it for adjudication. Ampng said 
rules wen* the following: 

“IIF. Dockets.—A docket shall be provided by the Sec- 
ret ary, in which they shall promptly enter the names of 
each claimant and the amount claimed, when a claim is for¬ 
mally filed with the commission. Each claim shajl consti¬ 
tute a separate case before the commission and be pocketed 
as such. They shall be numbered consecutively, beginning 
with that first presented as number I. 

IV. Claims, Filing and Docketing.— (a) A claim! shall be 
treated as formally tiled with the commission, upion there 
being presented to the Secretaries a memorial, petition, or 
written statement containing a clear and concise statement 
of the facts upon which the claim is based, the! amount 
thereof, the nationality of the claimant, and a full disclosure 


of the nature and extent of the interest of claimants and 
all others therein, accompanied by copies of all documents 
and other proofs in support of such claim then in the pos¬ 
session of the American Agent; which memorial, petition, 
or written statement shall be signed or* indorseql by the 
American Agent, and an indorsement of filing, withjthe date 


thereof, made thereon and signed by the Secretaries * * *. 

V. Evidence.—* * * (b) The commission shall, under 

such rules as it may prescribe, receive and consider all 
written statements or documents which may be presented to 
it in anv case bv either the American Agent or the Ger- 


man Agent, or their respective counsel. Xo such statement 


or document will be received or considered bv the commis- 

* 

si on if presented through any other channel. 

VI. Hearings.—* * * When a case is submitted in 

pursuance of the foregoing provisions, the proceedings be¬ 
fore the commission in that case shall be deemecjl closed, 
unless opened bv order of the commission. * * 7 

VIII. Decisions.—* * * (d) All decisions shall be in 

writing and signed by ( 1 ) the umpire and the two National 
Commissioners, or, ( 2 ) by the two National commissioners 
where they are in agreement, or (3) by the umpifre alone 
when the two national commissioners have certified their 
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disagreement to liim. Such decisions need not state the 
grounds upon which lliey are based.” 

14. Pursuant to said agreement and in accordance 
^ with the said rule of procedure, the petitioner on or 
about the 7th day of February, 1922, presented to 
the American Accent ot th<‘ said commission its claim made 
in its sole interest and behalf against tin* German Govern- 
ment in the sum ot, to wit, .27 on account of insur¬ 

ance losses sustained by im predecessor in interest, the said 
association, by reason of tin* depredations by tin* (ierman 
Government during tin* vears 1917 and 191S. 

15. 1 hereupon, the American Agent of tin* said commis¬ 
sion presented to t he Secretaries of tin* said commission a 
memorial of a claim by tin* I’nited States in behalf of the 
relator, which memorial contained a ciear and concise state¬ 
ment of the facts upon which the claim was based, and the 
amount thereof, and asserted that the petitioner was tin* 
sole owner of the said claim and that it was made in its 
own interest and behalf and none other. Said memorial 
was signed by the said American Agent, and in dm* course 
the American Agent also presented to the said commission 
the proofs of tin* said claim and of the ownership thereof 
by the petitioner. Thereupon, on the 1 Sth day of Septem¬ 
ber, 1924, the said commission rendered a decision upon the 
said claim embodying an award to tin* Government of tin* 
United States on behalf of tin* petitioner, in tin* sum of 
$212,811.71 with interest at live per cent from November 
11, 1918. 

16. Thereafter on tin* 51st day of March, 1928, the said 
American Agent presented to the said commission a “pe¬ 
tition in the nature of a petition for rehearing and protest¬ 
ing against the certification of anv award on tin* claim of 
the Equitable Underwriters" of New York to the Knicker¬ 
bocker Insurance (’ompany" dated March 20, 1928, tiled by 

Thomas A. Duffev for himself and as attornev in fact for 

» • 

certain individuals named therein for themselves and on 
behalf of all other individuals who were formerly members 
of the said association. The said petition asserted that the* 
claims against Germany which formed the basis of the said 
award to the United States in behalf of the petitioner were 
never transferred by the said association or became 
vested in tin* said corporation and through it to the 
petitioner, but remained and still remain, the prop- 
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ertv of individual members of the said association. The 
sj'.id commission unanimously dismissed the said petition 
on A])ril 18, 1928. Whether or not the said American 
A iron t ever presented to the said commission jam* other 


any other 
said asso- 
in Govern- 
v believes 


oetition or memorial in behalf of said Duffey or 
individuals wlio were formerlv members of tlie 
edition based upon any claim against the Gerrm 
ment, your relator is not informed, but it veri 
tliat if the said Duffev or anv other individual formerlv a 
member of the said association believed or believes himself 
to be entitled to have a claim presented in his botyalf by the 
American Agent to the said commission the ruljes of pro¬ 
cedure of the said commission were and are suclii as to af¬ 
ford an opportunity to file such claim. 

17. Your relator avers that the sole jurisdiction of the 
said commission created under said agreement was to ad¬ 
judicate claims presented by the United States by the 
American Agent appointed by the United States to repre¬ 
sent the government of the United States and that no cit¬ 


izen of the United States had anv remedv or re 

• « 

fore the said commission for damages or losses 


through the destruction of property by the Germain Govern- 


■ourse be- 
su stained 


and Ger- 
10 . 


ment during the war between the United States 
many, and until the Act of Congress of March 
hereinafter referred to, such citizen had no legal remedy 
against the United States to recover any moneys which 
might be paid to the United States by Germany flor the de¬ 
struction of his property under awards rendered by the 
said commission. 

18. By an Act of Congress approved March 10, 1928, (45 
Stats, at Large page 254), the Secretary of State was 
required from time to time to certify to the Secretary of 
the Treasure the awards of the said commission, and the 
Secretary of the Treasury was authorized and directed to 
pay an amount equal to the principal of each awa|*d so cer¬ 
tified plus the interest thereon in accordance with the 
10 award, accruing before January 1, 1928, and to pay 
annually as near as may be, simple interest, at the 
rate of five per cent per annum upon the amounts payable 
as above and remaining unpaid beginning Januarj’ 1, 1928, 
until paid. Said Act provided in Section 2(g): 

“No payment shall be made under this section ujnless ap¬ 
plication therefor is made, within two years afterl the date 
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of the enactment of this Act, in accordance with such regula¬ 
tions as the Secretary of the Treasury may prescribe. Pay¬ 
ment shall be made only to the person on behalf of whom 
the award was made, except that - 

(1) If such person is deceased or is under a legal dis¬ 
ability, payment shall he made to his legal representative, 
except that if the payment is not over 8300 it may he made 
to the persons found by the Secretary of the Treasury to 
be entitled thereto, without the necessity of compliance 
with the requirements of law in respect of 1 lie administra¬ 
tion of estates: 

(2) In the case of a partnership, association, or corpo¬ 
ration, the existence of which has been terminated, payment 
shall be made, except as provided in paragraphs. (3) and 
(4), to the persons found by tin* Secretary of the Treasury 
lo be entitled thereto: 

(3) If a receiver or trustee for tin* person on behalf of 
whom the award was made has been duly appointed by a 
court in the United Stales and has not been discharged 
prior to the date of payment, payment shall be made* to 
the receiver or trustee or in accordance with tin* order of 
the court: and 

(4) In the case of an assignment of an award, or an as¬ 
signment (prior to the making of the award) of the claim 
in respect of which the award was made, by a receiver or 
trustee for any such person, duly appointed by a court in 
the United States, such payment shall be made to the as 


signee. 
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19. Pursuant to said Act of Congress. the Secretary of 
the Treasury on March 13, 1928, promulgated regulations 
governing applications for payment under said Act of 
Congress approved March 10, 1928, and on tlit* 18th day of 
May, 1928 the petitioner filed its application, in accord¬ 
ance with said regulations, for the payment to it of the 
amount of the award made to the United States in its be¬ 
half by the said commission, but payment has been refused 
by the Secretary of the Treasury, presumably because of 
the pendency of a suit in equity in the Supremo Court of 
the District of Columbia, which was instituted on the 26th 
day of April, 1928, by said Thomas A. Duffey and otIters, 
former members of tin* said association, by bill of com¬ 
plaint in equity cause Xo. 48270 in the Supreme Court of 
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the District of Columbia against Frank B. Kellogg, then 

Secretary of State, Andrew W. Mellon, Secretary of 

11 the Treasury, Frank White, then Treasurer of the 

* . 

United States, and the petitioner, defendants, in 

members 
ntitied to 


which said plaintiffs assert that they were formei 
of the said association and as such they are <j 
a beneficial interest equal to forty per cent oif the said 


award of the said commission made to the Uni 
in behalf of your notitioner. In the said bill in e<| 


ed States 
piity, said 


plaintiffs allege that the claim against the German Govern- 
ment for losses sustained by the said association was never 
carried upon the books of tin* said corporation and was 
neyer expressly assigned to the petitioner; that the peti¬ 
tioner refuses to recognize any interest of the said plain¬ 
tiff's in the award and refuses to agree to account to the 
plaintiffs in the event any payment is made under said 
award to the petitioner: and that the plaintiffs made va¬ 
rious unsuccessful efforts to induce the said conlmission to 


change the award, and also presented to the St] 
State a copy of its petition for rehearing and 
against the certification of the Secretarv of the 


cretary of 
protesting 
T reasurv 


of any award on the claim of the Knickerbocker Under¬ 
writers* of New York (the said association) to the Knicker¬ 
bocker Insurance Company (the petitioner). The plaintiffs 
in said bill in equity prayed that the court declare that the 
plaintiffs are equitably entitled to the whole of said award 
with interest from the 11 th day of November, 1918; that a 
receiver be appointed by the court to receive said fund of 
$212,811.71 and dispose of the same as the court may on 
final hearing determine; that an injunction pend mite life 
may issue enjoining and restraining the Secretary of State 
from certifying said award to the Secretary of tin* Treasury 
for payment, and enjoining and restraining tin* Secretary 
of the Treasury and the Treasurer of the United States 
from issuing or cashing any draft or warrant for any por¬ 
tion of said award which may come into their hfinds except 
to pay the same over to the receiver appointed by the 
court; and that an injunction pcudcule life lmjy issue en¬ 
joining and restraining the petitioner from receiving from 
the Treasury or anv other source anv monevs from tlie said 

• • • • i 

award and from presenting for payment Any draft or 
12 check for the payment of any money out of said 


award and that the court direct the pay 


rnent to the 
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plaintiffs of their share of said award proportioned ac¬ 
cording to their interest in the said association. Xo re¬ 
ceiver has ever been appointed in said suit and no injunc¬ 
tion has been granted therein. The petitioner has filed its 
answer to said bill of complaint and said suit is now pend¬ 
ing and undetermined. 

20. Your relator is informed that the Secretary of State, 
on July 12. 1028, certified to the Secretary of the Treas¬ 
ure the said award made bv the said commission in behalf 
of the petitioner, but your relator avers that the Secretary 
of the Treasury and the Treasurer of the United States 
neglect and refuse to pay the award to the petitioner and 
your relator believes, 1 and therefore states as a fact, that 
the Secretarv of the Treasurv advised the attornev for 
said Duffey et ah, plaintiffs in the above suit in equity, 
that the Government would pay no money on the said 
award until the said litigation was concluded. Moreover, 
Frank B. Kellogg, then Secretary of State, Andrew AY. 
Mellon, Secretary of the Treasury. H. Theodore Tate, then 
Treasurer of the United States (successor in office to the 
said Frank White), and the said Thomas A. Duffey et ah, 
plaintiffs in the said suit in equity, through their respec¬ 
tive attornevs, on or about the 29th dav of June, 1928, and 

* * • 

without notice to the relator, and without its consent, 
agreed together and so informed the court in the said suit 
in Equity, that the money awarded by the said commission 
to the United States Government in behalf of the relator, 
shall be retained in the Treasury of the United States until 
ffiud order of the court in the said suit in Equity. 

21 . Your relator avers that the said claim in behalf of 

the petitioner which was presented to the said commission 

by the Government of the United States through its proper 

officer, the American Agent, was made in its sole behalf 

and was adverse to anv claim bv the said Duffev or anv 

^ * • • 

individual whomsoever who was formerly, a member of 
the said association, and that the said Duffev et ah. 


13 plaintiffs in the said bill in equity do not assert any 
interest in the said award or the proceeds thereof 
by reason of any interest in the petitioner corporation, or 
any interest derived from or through the petitioner cor¬ 
poration, but on the contrary their claims are adverse to 
that of the petitioner and are based upon the contention 
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Xew York 
st the Ger- 
:>ers of the 


that the losses on account of which they claim an interest 
in the award were of the property of the individual mem¬ 
bers of tlie said association 4 ‘and formed no part of the 
consideration passing to the said new Xew York Equitable 
Assurance (Ympany for its share of stork to bo issued to the 
members of the Equitable Underwriters of Xew York for 
the $440,800 constituting the guaranty fund and surplus 
of said association, and to that end, the said plaintiff, 
Thomas A. Duffey, had inserted in the said power of at¬ 
torney, which he and the other members of the said Equit¬ 
able Underwriters executed, consent ‘particularly to the 
transfer to the said corporation, when organized, of the 
undersigneds’ interest in or proportion of said surplus 
and guaranty fund.' " The said Duffey et al. Jhi the said 
bill in equity alleged that the said attorney in fgct was not 
authorized by the members of the said Equitable Under¬ 
writers of Xew York to transfer to the said 
Equitable Assurance Company their claim again! 
man Government; that the said individual meml 
said Equitable Underwriters of Xew York received no con¬ 
sideration whatever for this claim in capital stocfv or other¬ 
wise: that the said claim was never transferred \>y the said 
attorney in fact to the said Xew York Equitable Assur¬ 
ance Company, (the said association), and formed no part 
of the assets of said Equitable Underwritersj (the said 
corporation), of Xew York at the time the saidj plaintiffs, 
and other members of tlie said Equitable Underwriters of 
Xew York (the said association), consented to the con¬ 
version of the said association into a corporation, and au¬ 
thorized their said attorney in fact to transfe J 
individual interest of each member of tl 
14 lion in the guaranty fund and surplus of 

ciation." And the said plaintiffs in sa(id Dill in 
equity do not allege any other facts which showf that they 
have am* other interest in the award made hr the said 
commission to the United States Government in behalf of 
the petitioner. 

23. Your relator avers that the Supreme Co 
District of Columbia is without power to. grant 
quate relief in said equity cause number 48270, between the 
said Thomas A. Duffey et al. vs. Andrew W. Mellon et al., 
for the following reasons, to wit: 


onlv the 
e assoeia- 
said asso- 


irt of the 
to it ade- 
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The said Supreme Court on its equity side cannot compel 

the Secretary of the Treasury and the Treasurer of the 

• * 

United States to pay over any of said award to any or all 
of the said plaintiffs in that action inasmuch as the said 
Act of Congress of March 10,19-8, and the regulations of the 
Secretary of the Treasury promulgated thereunder express¬ 
ly require the Secretary of the Treasury and the Treasurer 
of the United States to pay the said award to the Knicker¬ 
bocker Insurance Company and to no other person, then ward 
having been duly certified to such officers bv the Secretary 
of State pursuant to said Act of Congress. On the other 
hand, said court in equity likewise has no power to compel 
said officers to pay the said award to the petitioner and it 
is only bv wav of mandamus on the law side of said court 
that such relief may be obtained by the petitioner. Your 
relator avers that the plaintiffs in said equity cause num¬ 
ber 48270 do not claim the whole award but only an amount 
equal to forty per cent thereof, so that in any event your 
relator is presently entitled to payment of all sums now 
due and payable under said award as provided by the said 
Act of Congress of March 10. 1928. and the said regula¬ 
tions of the Secretary of the Treasury to the extent of at 

* * 

least sixty per cent thereof, even if it be admitted (which 
is expressly denied by the petitioners) that the said court 
lias any jurisdiction in the said equity cause number 48*270. 

24. And your relator further avers that inasmuch as it 
is clear that the said Supreme Court has no power 

15 to direct the said officers of the United States to 
pay any moneys under said award to the said plain¬ 
tiffs in said equity cause number 48270, and it is also 
equally clear that all sums due under said award should 
presently be paid to your petitioner, there are legally no 
funds in the District of Columbia belonging to your peti¬ 
tioner which could be the subject matter of said equity suit 
and by reason thereof your petitioner, being a foreign 
juridical entity, the said court lacks all jurisdiction over it 
and said equity suit must, of necessity, fail. 

25. Moreover, your relator avers that the petitioner 
should not be barred from the relief prayed for in this 
petition by reason of any claim asserted by the said plain¬ 
tiffs in the said equity cause number 48270 or by reason of 
the pendency of said suit, inasmuch as the court lacks juris¬ 
diction of the subject matter of said suit, because said plain- 
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tiffs in said equity cause number 48270 assert an interest in 
tin 1 moneys belonging to the petitioner by virtue of said 
Ad of Congress without alleging any right, title, or interest 
derived from or through the petitioner, but on the contrary 
said plaintiffs in effect assert and claim that the Mixed 
Claims Commission-United States and Germany should 
have made said award to them and not to the petitioner 
which is a matter within the exclusive jurisdiction of the 
said .Mixed Claims Commission, and there is no jurisdiction 
in the Supreme Court of the District of Columbia to cor¬ 
rect or review the determinations and decisions and awards 
of the said commission. Again, there is no lien at common 
law or in equity or by statute which attaches to said award 
in favor of the plaintiffs in said equity suit nurjiher 48270 
or any of them, and the said bill in equity number 48270 
attempts to attach moneys in the hands of the Government 
of the United State's which the Supreme Court of the Dis¬ 
trict of Columbia lacks jurisdiction to do. 

20 . Your delator further avers that the award made by 

tlie said commission to the Government of the United States 

in behalf of the petitioner was in effect a decision 

10 that the United States was entitled to receive the 

sum of $212,811.71 because of losses sustained by 

citizens of the United States (the petitioner as successor to 

the said association) and that the petitioner nor any other 

citizen of the United States acquired any right, title or 

interest in said award or in any part thereof. That the 

Congress of the United States bv the said Act of March 

10, 1928. in effect directed the Seeretarv of the Tireasurv to 

• • 

pay to the petitioner an amount equal to the principal of 
the award and that the petitioner’s right to said moneys is 
derived exclusively from said Act of Congress. That the 
effect and purpose' of said Act of Congress of March 10, 
1928, is to direct the Secretary of the Treasury jo pay the 
said award to the petitioner and to no other person and the 
said duty of the Secretary of the Treasury in paying to the 
petitioner an amount equal to the principal of the award 
to the United States in behalf of the petitioner, with interest 
thereon, is a purely ministerial act involving the exercise 
of no judgment or discretion of any kind whatsoever on 
the part of the said respondent. That the Act of the Treas¬ 
urer of the United States transmitting his warrant in pay¬ 
ment of the amount equal to the principal of said award to 
the United States in behalf of the petitioner plus tfye interest 


IS 
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thereon accruing from November 11, 1918, to date ot pay¬ 
ment, as required by said Act ot* (’ongress approved March 
10, 1928. is purely a ministerial act involving the exercise 
of no judgment or discretion of any kind whatsoever on the 
part of no judgment or dCeretion of any kind whatsoever 
on the part of said respondent. That the acts of the Seere- 

tarv of t {a* Treasure audit lie Treasurer of t he l nited States 

• • 

in refusim*- to pav to the. petitioner an amount equal to the 
principal of the award made bv the l nited States in l>e- 
half of the petitioner wifh interest from November 11, 1018, 
to date of payment, and their agreement, as evidenced 
amoim' other thine‘> by the order of the Supreme Court of 
the District of Columbia dated June -0, 1928 in the case oi 
Duffev et ai. vs. Kelloirir et ad.. ennitv number 4S270. that 
said monev shall be retained in the Treasure of the 1 nited 

• i • 

States until final order of the court in said cause, is wholly 
without warrant or authority of law and is illegal, 
17 arbitrary, capricious, and void. 

'Wherefore, the premises considered, and no other 
adequate remedy brine; available, relator prays that a writ 
of mandamus may issue to the respondents commanding the 
respondent. Andrew AY. Mellon, Secretary of the Treasury 
to "rant the formal application heretofore filed with him 
by tlie petitioner to pay to it the principal of said award 
made by the said Mixed (Maims Commission—United States 
and Germany to the United States in its behalf, together 
with interest thereon from November 11, 1918, to date of 
payment, and to order tlie payment, or cause to be presently 
paid to tlie said Knickerbocker Insurance Company of New 
York the said amount, or so much thereof as is now payable 
pursuant to tin* said regulations promulgated by the said 
Secretary of the Treasury on March lb, 1928, and also to 
the respondent, "Walter (). "Wood, Treasurer of the United 
States commanding him to transmit to the said Knicker¬ 
bocker insurance Company of New York a warrant of the 
United States Treasurer for said amount and to pay said 
warrant when presented for pavment. 

LeROY B. ISERMAN, 

Attorney fnr Knickerbocker Insurance Company, 

Petitioner and Relator. 

JOHN WALSH, j 

BRIGHT, THOMPSON, HINRICHS & WARREN, 

Of Counsel. 
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1 'i strict of Columbia, sn : 

Personally appeared LeRoy P>. Iserman, who, Ik 
sworn, says 1 liat lie lias read the foregoing petition sub¬ 
scribed by him as attorney for the petitioner andj 
that he is duly authorized to verify said petition; 
matter and things set forth in said petition are tr 
hesl of his knowledge and belief. 

LeROY p>. is hi? max. 


dug dulv 


relator; 
that the 
Me to tlie 


Subscribed and sworn to before me this 26 dav 


lot* April, 


1929. 
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18 'file Supreme Court of the District of Coljumbia, 

Holding a Circuit Court. 


At Law. 

X~o. 76592. j 

Pxjted States of America in the Relation of Ixntcker- 
hocker Insurance Company of Xew York, Successor to 
Equitable Underwriters* of Xew York, Petitioner, 

' 

vs. 

Andrew \Y. Mki.lon. Secretary of the Treasures Walter 


i dents. 


(). Wood. Treasurer of the United States, Rospo 

Buie to Show Canto. 

Filed April 26, 1929. 


Upon consideration of the petition tiled herein, it! is by the 
Court, this 27th day of April, 1929, j 

Ordered that the respondents, Andrew W. Mellon, Secre¬ 
tary of the Treasure of the United States, and Walter (). 
• • 

Wood, Treasurer of the United States be, and thee are 
hereby required to show cause, if any there be, on or before 
the 27th day of May, 1929, at ten (10) o’clock a. m. on said 
day, why the writ of Mandamus should not issue as in said 
petition prayed; provided, that a copy of said petition and 
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of this order be served upon said respondents severally on 

or before the 30th dav of April, 1020. 

WILLIAM IIITZ, 

Justice. 

10 Respondcuts' Answer to Petition and Rate. 

Filed Mav 27. 1020. 


(’omc now the respondents, and in answer to the relator's 
petition herein tiled, as well as by way of return to the rule 
to show cause herein issued, say: 

]. They admit the averments of Paragraphs 1, 2. 3, 4 
and 5 of the petition. 

2. They neither admit nor deny the averments of Para¬ 
graphs b>, 7. S. aiifl 0 of the petition, but if the same be 
deemed material, call for strict proof thereof. 

3. They admit the averments of Paragraphs 10 and 11 
of the petition. 

4. Answering the averments of Paragraph 12 of the peti¬ 
tion, the respondents say that they are wholly conclusions 
of law which it is unnecessary to affirm or deny. 

a. The respondents are without information as to the 
avennents of Paragraph !•» of the petition, and neilher 
affirm nor deny tin* same, but if they be deemed material, 
call for strict proof thereof. 

b. Answering the averments of Paragraphs 14, lb and 
lb of the petition, the respomlents say that it is unneces¬ 
sary to answer conclusions of law, and 1 >oinii" without accu¬ 
rate information as to the averments of fact, call for strict 
proof, if the same shall be deemed material. 

7. Answering the averments of Paragraph 17 of the peti¬ 
tion, tin* respondents sav that they are whollv conclusions 
of law, which it is .unnecessarv that thev shall answer. 

i • • 

5. Answering the, averments of Paragraph IS of the peti¬ 

tion, the respondents admit the same to be true. 

20 0. Answerjng the averments of Paragraphs If), 20, 

21, 22, 23, 24! 25 and 2b of the petition, the respond¬ 
ents say that it is unnecessary to answer the conclusions 
of law therein, and so far as the averments of fact are 
material and relevant, they deny the same, except as here¬ 
inafter specifically admitted. 
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Further answering, the respondents say that it is true 
the Secretary of the Treasury promulgated regulations 
under the Act of March 15, 192S, governing applications 
for payment thereunder, and that the petitioner tiled its 
application for payment of an award made by the Mixed 
Claims Commission. But the respondents say that it is 
further true that they have been impleaded in the Supreme 
Court of the District of Columbia, now pending, in Equity 
Xo. 2, in the case of Thomas A. Duffey, et al vs. Andrew 
W. Mellon, Secretary of the Treasury, Walter (). tYoods, 
Treasurer of the United States, and the Knickerbocker In¬ 
surance Company, the last named being the petitioner 
herein, Equity XU. 48270, to restrain these respondents from 
paying and to restrain the petitioner from receiving the 
award of the said Mixed Claims Commission. That in said 
suit in Equity the said petitioner, by counsel, on J me 12, 
1928 appeared specially for the purpose of moving to quash 
the service upon the petitioner and to dismiss the bill of 
complaint upon two grounds, to-wit: 

(1) That the defendant therein (petitioner hereih) was 
a foreign corporation not doing business in the District of 
Columbia, nor having any agent therein; and 

(2) The Court had no jurisdiction over the subject mat¬ 
ter nor the defendant. 

21 On December 10, 1928, the said Equity Court de¬ 
nied the motion of the said defendant (petitioner) 
whereupon the said Knickerbocker Insurance Company, pe¬ 
titioner herein, filed in the Court of Appeals of the District 
of Columbia, a petition for a special appeal from the said 
decree of the Equity Court of December 10. 1928, hut the 
said special appeal was on the 5th day of January 1929 
denied. Thereupon upon the 14th day of February 1929 
the said Knickerbocker Insurance Company, defendant (pe¬ 
titioner herein), filed its answer to the bill of complaint of 
the plaintiffs therein. On June 29, 1928, the said iEquity 
Court entered an order as follows in said cause; 


“This cause came on this date to be heard upon I he bill 
of complaint and upon the motion of the defendants, Frank 
B. Kellogg, Secretary of State, Andrew W. Mellojn, Sec¬ 
retary of the Treasury, and IJ. Theodore Tate, Treasurer 
of the United States, to dismiss the same, and ar 
counsel. 


g ued by 
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In consideration >vhereof, it being* agreed by tile parties 
hereto that the monpy awarded l>y the Mixed Claims Com¬ 
mission, as set forth in the Bill of Complaint, shall be re¬ 
tained in the Treasury of tin* Tinted States until final 
order of the Court in this ease. 

It is adjudged, ordered and decreed that the said motion 
to dismiss the bill of complaint by - he said defendant, Frank 
B. Kellogg. Secretary of the Treasure be, and tin* same 
herebv is granted, and that the said motion of said defend- 

• v ’ 

ants 'Tate and Mellon, to dismiss the bill of complaint, be 

and tin* same hereby is denied, with leave to said de- 

:22 fondants Tate and Mellon to answer within twenty 

da vs." 

» 

Further answering, the respondents say that on May 2, 
1929, long after filing the petition for mandamus herein, 
the said petitioner again moved the said Equity Court in 
Equity Xo. 48270, to dismiss the bill of complaint assign¬ 
ing therefore the following grounds: . 

(1) That the Court lacks jurisdiction of the subject mat¬ 
ter of the suit. 

(2) That the bill of complaint does not allege facts suf¬ 
ficient to show that the plaintiffs have any interest in the 
subject matter of the suit. 

(3) That the bill of complaint shows that the plaintiffs 
are not entitled to recover anything because tliev have been 
guilty of laches. 

(4) That the bill of complaint does not allege facts suf¬ 
ficient to entitle the plaintiffs to the relief sought at the 
hands of a Court of Equity. 

On the 13th day of May, 1929, the said Equity Court de¬ 
nied the motion of the said defendant (petitioner herein) to 
dismiss the bill of complaint, and by decree therein entered, 
referred the cause to the Auditor of this Court 

“with directions to ascertain and report to the Court, to 
whom, and in what proportions, if any, the fund of $212,- 
811.71, with interest from November 11, 1918, under the 
award of the Mixed Claims Commission dated September 
8, 1924, and now held in the Treasury of the United States 
until the final order of the Court in this cause in ac- 
23 cordance with the order herein filed on the 29th day 
of June 1928, should be paid.’’ 
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The respondents, therefore, say that all of the questions 
of law raised by the petitioner in bis petition have been 
adversely determined either bv the Court of Appeals in 
denying to the petitioner the special appeal applied for, 
or bv the Equity Court bv its orders and decrees hercinbe- 
fore set out: that a writ of mandamus should jnot be 
awarded to operate as a writ of error or appeal either from 
Ihe decrees of the Equity Court or tlie Court of Appeals, 
and that the Equity Court has acquired and is maintaining 
full jurisdiction over the cause of action herein. 

Finally, the respondents say that the plaintiffs in said 
Equity No. 48270 are proper and indispensable parties to 
this suit. 

Wherefore having' made full and complete answer to the 

petition, the respondents pray that the rule hereiiji issued 

may he discharged and that the petition he dismissed, and 

that thev mav recover reasonable costs in this behalf ox- 
• • 

pended. 

ANDREW W. MELLON, 
Secretary of the Treasury. 

R. J. M. 

WALTER 0. WOODS, 

Treasurer of the United States. 

R. J. M. 

LEO A. ROVER, 

U. S. Attorney. 

JOHN W. FTHELLY, 

Assistant U. S. Attorney. 


District of Columbia, as : 

Andrew W. Mellon, Secretary of the Treasury, on oath 
says that he has read the foregoing answer: that he 
24 is informed that the matters of fact therein stated are 
true and he believes them to be true. 

ANDREW W. MELLON, 
Secretary of the Treasury. 

Subscribed and sworn to before me this 27" day of May, 
1929. 

SAMUEL H. MAKES, 

[seal.] Notary Public , D. C. 

My commission expires Dec. 12, 1932. 
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District of Columbia, ss: 

Waiter (). Woods, Treasurer of the United States, on oath 

savs that he has read the foregoing answer: that lie is in- 

• * * 

formed that the matters of fact therein stated are true, and 
he believes them to be true. 

WALTER O. WOODS, 

Treasurer of the United States. 

Subscribed and sworn to before me this 27" dav of Maw 

* * 

1929. 

SAMUEL H. MARKS, 

[seal.] Notar if Public, D. C. 

My commission expires Dec. 12, 1922. 

Petitioner's Demurrer to Respondents' Answer. 

Filed June (>, 1929. 


Petitioner says that the answer of the respondents to the 
petition and rule to show cause is bad in substance. 

Among the matters of law intended to be argued in sup¬ 
port of this demurrer are: 

25 1. That under the Act of Congress approved 

March 10, 1928 (45 Stats, at Large, p. 254), the only 
function and duty of the respondents under the circum¬ 
stances alleged in the petition and admitted in the answer 
is the ministerial one of paying the award to the Knicker¬ 
bocker Insurance Company and to no other person. 

2. That the determinations by the Court of Appeals in 
denying the petitioner the special appeal prayed for and 
the decisions of the said Court upon the questions of law 
presented by said appeal were not decisive of the right of 
the petitioner to the relief prayed for in the petition nor 
inconsistent with granting the relief prayed for and should 
not restrain this Court from granting the relief prayed for 
in the petition. 

3. That the determination by the Supreme Court of the 
District of Columbia by its orders and decrees in equity 
cause no. 48270 were not decisive of the right of the peti¬ 
tioner to the relief prayed for in the petition nor incon¬ 
sistent with granting the relief prayed for and should not 
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restrain this Court froi:: granting' relief prayed 


ii? 


for in the 


^strict of 
cause no. 


petition. 

4. That the order of the Supreme Court of the 
Columbia entered on June 29, 1928, in equity 
48270 is not decisive of the right of the petitioner to the 
relief prayed for in the petition nor inconsistent with the 
granting of tlie relief prayed for and should mjt restrain 
this Court from granting the relief prayed for in the peti¬ 
tion. 

5. That the decree of the Supreme Court of the District 
of Columbia entered May 12, 1929, in equity cause Xo. 48270, 


denying the motion of the defendant (petitioner 
dismiss said bill of complaint and refe^ 
20 cause to an auditor of this Court is not ( 


herein) to 
ring said 
ecisive of 


the right of the petitioner to the relief praiyed for in 


tile petition nor inconsistent with the granting oij 
prayed for in the petition and should not restrain 


the relief 
this Court 


from granting the relief prayed for in the petition. 


(i. That the plaintiffs in said equity cause Xo. 
not proper nor indispensable parties to this su 


48270 are 
t and the 


fact that they are not parties to this suit shoujld not re¬ 
strain this Court from granting Ihe relief prayed for in 
the petition. 

7. That the pendency of the said equity causej no. 4S270 
is not decisive of the right of the petitioner toj the relief 
prayed for in the petition and should not restrain this Court 
from granting the petitioner the relief prayed for in the 
petition. 

JOHX WALSH, 
Attorney for Petitioner. 


BRIGHT, THOMPSON HIXRICHS & 
WARREX, 

Of Counsel. 


Hon. Leo A. Rover, United States Attorney: 


er will be 


Please take notice that the foregoing demurr 
calendared for hearing on Friday, June 14. 1929, at ten 
o’clock, or as soon thereafter as counsel can be hieard. 

JOHN WAL|SH, 
United States Attorney. 
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Copy of above demurrer and in dice received this 6th day 
of June, 1929. 

LEO A. ROVER, 

S., 

Attorney for Petitioner. 

27 Supreme Court of tlx* District <>t Columbia. 

Monday, August 19th, 1929. 

Session resumed pursuant to adjournment, lion. \\ illiam 
Hitz, Justice, presiding. 

*-.**«*-• 

This cause came on for hearing heretofore, upon the 
petition tiled herein.! the rule to show cause issued, the 
answer of respondents tiled herein and the demurrer tiled 
to said answer, and was argued by attorneys of record for 
the respective parties and submitted to the court. 

Whereupon, tin* same having been considered, it is ad¬ 
judged and ordered that the said demurrer be. and the same 
is hereby overruled. 

Wherefore it is adjudged and ordered that the ride to 
show cause be, and the same is hereby discharged and the 
petition dismissed. Eurther, it is considered that plaintiff 
take nothing by this action and that respondents recover of 
petitioner their costs of defense to be taxed by the clerk 
and have execution thereof. 

Order for Appeal and Citation. 

Filed September 7, 1929. 


The Clerk of said Court will enter an appeal to the Court 
of Appeals from the judgment rendered herein, and issue 
Citation to Appellee. 

II. STANLEY illXElCHS, 
i Attorney for Plaintiff. 

(Endorsed.) 

Sept. 7 29. 

Undertaking for costs fixed at $100 or $o0 deposit in lien 
thereof. 

F. L. SID DONS, 

J ust ice. 
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( 'itation. 

Issued September 7", 1929. 


The President of the United States to Andrew W. ]NIcllon. 
Secretary of the Treasury; Walter (>. Wood, Treasurer 
of the United States, Greeting: 

You are hereby cited and admonished to be and appear 
at a Uonrt of Appeals of the District of Columbia, upon 
the docketing the cause therein, under and as directed by 
the Rules of said Court, pursuant to an Appeal |on Judg¬ 
ment from the Supreme Court of the District of Columbia, 
on the 19" day of August, 1929, wherein United States of 
America ex rcl. Knickerbocker Insurance Company of New 
York, Successor to K<putable Underwriters of New York, 
is Appellant and you are Appellees, to show cause, if any 
there be, why the Judgment rendered against the said Ap¬ 
pellant should not be corrected and why speedy justice 

should not be done to the parties in that behalf._ 

Wtness the Honorable Walter I. McCoy, Chief Justice 
of the Supreme Court of the District of Columbia, this 7" 
day of September, in the year of our Lord one thousand 
nine hundred and twenty nine. 

FRANK E. CUNNINGHAM, 

Clerk. 

ANDREW A. HORNER, 

Ass’t\ Clerk. 


[ Seal. ] 


Marshal's Retina. 


Served copy of the within Citation on Andrew W. Mellon, 
Sect, of Treas., and Walter O. Wood, Treas. of the United 
States, each personally 9/11/29. 

EDGAR 0. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia, 
BvR. E. L. GOFF, 

Deputy U. S. Marshal. 
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UNITED STATES OF AMERICA, ETC., VS. 


29 Memorandum. 

September 7, 1 929.—> cash deposited with Clerk in lieu 
of Cndertaking. 

Assignment nf Errors. 

Filed September 18, \929. 


Xow comes the Relator, Knickerbocker Insurance Com¬ 
pany of New York, by its attorneys, and assigns as error 
in the above entitled cause, the following: 

(1) The Court erred in dismissing the Petition of the 
Relator, Knickerbocker Insurance Company of New York. 

(2) The Court erred in overruling the demurrer of Re¬ 
lator to tin* Answer of Respondent. 

(.*>) The Court erred in not sustaining the demurrer of 
Relator to the Answer of Respondent. 

(4) The Court erred in ruling that Relator is not en¬ 
titled to the writ of mandamus as prayed for in Relator's 
petition. 

(5) The Court erred in refusing to issue the writ of 
mandamus as praved for in Relator's petition. 

BRICHT. THOMPSON H1XRICIIS & 

WARREN, 

Attorneys for Relator and Appellant. 

Service of a copy of the foregoing Assignment of Errors 
is herebv acknowledged this IS dav of September, 1929. 

LEO A. ROVER, 

i Attorney for Respondents , 

Bv W. STITELY. 


ANDREW W. MELLON, SECY., ETC., ET AL. 
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Docket Entries. 


I>ute. 


Proceedings. 


t i 

i i 


i i 
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4 4 

4 4 
4 4 


4 4 

4 4 
4 4 


4 4 
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4 4 
4 4 
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1929, Apr. 26. Deposits toward costs by Hinrichs, 

“ Appearance; Petition & Afft. filed, 

27. Respt. ordered to show cause by May 27, 
1929, whv writ should not issue (M79, 

p. —). 

“ Rule to Show Cause (3) & copies (2) pet hi 
issued. 

May 15. Appearance U. S. Atty. for Respts, order 

(M. 79, p. 520) filed. j 

May 27. Answer of respondent to petition ^nd rule 
& appearance U. S. Attorney filbd. 

June 6. Petitioner's demurrer to respondents an¬ 
swer & rule filed. 

Aug. 19. Demurrer to answer overruled. Rule dis¬ 
charged and petition dismissed with 
costs against petitioner. 

Sept. 7. Appeal entered to Court of Appeals by 
order pl’ff Atty. filed. 

Citation & copies (2) issued to appellee. 
Undertaking oil appeal fixed at $1|00.00 or 
$50.00 cash deposit by order of Justice 
Siddons filed. 

10. Deposit by pl’f in lieu of undertaking on 
appeal. 

10. Deposit by pl’f for costs. j 

11. Citation ret’d served both Appellees Sep. 
11/29. 

18. Assignment of Errors filed. 


4 4 
4 4 


4 4 
4 4 


4 4 

4 4 
4 4 


4 4 
4 4 


“ Designation of Record filed. 


Designation of Record. 
Filed September 18, 1929. 


Now comes the Knickerbocker Insurance Comjpanv of 
New York, the Appellant in the above entitled ea^ise, and 
designates and directs the Clerk to print the parljs of the 
record which it desires to have included in the transcript, 



so 


UNITED STATES OF AMERICA, ETC., VS. 


said parts being considered sufficient for the determina¬ 
tion of the questions raised on appeal, namely: 

(1) The Petition and Affidavit of the Relator filed herein 
on April 20, 1920. 

(2) Rule to Respondents to show cause why writ should 
not issue tiled herein on April 27, 1929. 

(2) Answer of Respondents to petition and rule to 
21 show cause filed herein on May 27, 1929. 

(4) Demurrer of Relator to Respondents’ Answer 
and rule tiled herein on June 0, 1929. 

(5) Order overruling demurrer, discharging rule and 
dismissing petition filed herein on August 19, 1929. 

(0) Notice of appeal tiled herein on September 7, 1929. 

(7) Memorandum of deposit of $50.00 cash with Olerk in 
lieu of undertaking dated September 7, 1929. 

(8) Citation issued to Appellees and returned filed here¬ 
in on September 11, 1929. 

(9) The Assignment of Errors. 

(10) The docket entries. 

(11) This designation. 

BRIGHT, THOMPSON ITINRICHS & 
WARREN, 

Attorneys for Relator and Appellant. 

Service of a copy of the foregoing Designation of Record 
is lierebv acknowledged this 18 dav of September, 1929. 

! LEO A. ROVER, 

Attorney for Respondents , 

BvW. STITELY. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , 6.9: 


I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, lierebv certifv the foregoing 
pages, numbered from 1 to 21, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 76592, at Law, wherein United 
States of America hi the relation of Knickerbocker Insur¬ 


ance Company of New York, Successor to Equitable Un¬ 
derwriters’ of New York, is Petitioner and Andrew W. 


ANDREW W. MELLON, SECY., ETC., ET AL. 
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Mellon, Secretary of the Treasury, and Walter O. |\Yoo<ls, 

Treasurer of the United States, are Respondents, as the 

same remains upon the tiles and of record in said Court. 

In testimony whereof I hereunto subscribe mv natme and 
» • 

aftix the seal of said Court, at the City of Washington, in 
said District, this 30th day of October, 1030. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supremp Court. 
No. oOSfi. United States of America in the relation of 
Knickerbocker Insurance Company of New York, successor 
to Equitable Underwriters' of New York, appellant, vs. 
Andrew W. Mellon, Secretary of the Treasury, and Walter 
O. Woods, Treasurer of the United States. Courj of Ap¬ 
peals, District of Columbia. Filed Oct. 31, 1929.j Ilenrv 
W r . Hodges, Clerk. | 
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Court of Appeals of the Districtof Columbia 

OCTOBER TERM, 1929. 

I 

_ i 

No. 5086 
Special Calendar. 

UNITED STATES OF AMERICA ON THE RELAtlON 
OF KNICKERBOCKER INSURANCE COMPANY 
OF NEW YORK, SUCCESSOR TO EQUITABLE 
UNDERWRITERS’ OF NEW YORK, 

Appellant, 

vs. 

ANDREW W. MELLON, SECRETARY OF THE 
TREASURY; WALTER O. WOOD, TREASURER 
OF THE UNITED STATES, j 

Appellees. 

APPEAL FROM THE SUPREME 
COURT OF THE DISTRICT 
OF COLUMBIA 

APPELLANT’S BRIEF 

i 

— 

STATEMENT OF THE CASE 

This is an appeal from an order of the Supreme 
Court of the District of Columbia dismissing appellant's 
petition for a writ of mandamus. Said petition will 
be found on pages 1 to 19 of the record and thq order 

l 

i 

I 
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dismissing the petition will be found on page 26 of the 
record. 

In this brief Appellant will be designated as the 
“petitioner” and the appellee as the “respondent.” 

The said petition was hied against the Secretary 
of the Treasury and the Treasurer of the United 

V 

States, whose answer will be found on pages 19 to 23 
of the record. The petitioner demurred to the re¬ 
spondents’ answer. Said demurrer will be found on 
pages 24 and 25 of the record. After an oral hearing 
the Court overruled the demurrer by the same order 
in which the petition was dismissed. 

The petition for mandamus alleged that the respond¬ 
ents refused to perform a purely ministerial act re¬ 
quired of them by an Act of Congress approved 
March 10, 1928 (45 Stats, at Large, p. 254), namely, 
the payment of an award made to the United States 
in its behalf by the Mixed Claims Commission—United 
States and Germany, which award had been certified 
to the Secretary of the Treasury by the Secretary of 
State in accordance with said statute. 

The respondents in their answer to the petition do 
not deny the award or its certification to the Secretary 
of the Treasury or that the acts sought to be performed 
by them under the statute are purely ministerial, but 
they set up in their answer the fact that they have 
been impleaded by one Thomas A. Duffey, and others, 
in equity cause No. 48270 to restrain them from pay¬ 
ing said award and to restrain the petitioner from 
receiving the award, and they also set up that this 
petitioner was refused a special appeal in said cause. 
They rely upon certain orders of the Supreme Court 
of the District of Columbia and the denial of said 
special appeal as i grounds for the dismissal of the 
petition. 
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ERRORS RELIED UPON. 

The Petitioner relies upon, and will urge, ajl of the 
errors assigned (Record p. 28) as follows: j 

(1) The Court erred in dismissing the petition; 
(2) in overruling the demurrer to the answejr of the 
respondent; (3) in not sustaining the demjirrer of 
the petitioner; (4) in ruling that petitioned is not 
entitled to the writ of mandamus; and (5) ijn refus¬ 
ing to issue the said writ as prayed for. 

POINTS OF LAW AND FACTS TO BE DIScjlJSSED 

IN THIS BRIEF. j 

The question of law* involved is whether the facts 
(1) that the said officials have been impleaded in 
said equity cause, (2) the denial of the special appeal 
and (3) the orders of the Court in the equity cause, 
or any of them, constitute a bar to the issuance of the 
writ of mandamus prayed for by this petitioner. 


The plaintiff relies upon the facts that (1) it has 
complied with the terms of the said Act of Congress 
of March 10, 1928, and the regulations thereunder, 
and the withholding of payment to it of fjhe said 
award is contrary to said Act of Congress; (2) that 
the plaintiffs' claim in said equity cause to any part of 
the award is adverse to this petitioner and its pre¬ 
decessor in interest; (3) that said plaintiffs j in said 
equity cause do not allege any right, title, or j interest 
derived from or through the petitioner, and [there is 
no lien at common law or in equity or by statute 
which attaches to the said award in favor of the 
plaintiffs in said equity suit No. 48270, or any of 
them; (4) that the acts of the Secretary of thp Treas¬ 
ury and Treasurer of the United States in refusing 
to pay the petitioner an amount equal to the principal 
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of the award with interest and their agreements with 
the plaintiffs in said equity cause that the money shall 
be retained in the Treasury until final order of the 
Court in said cause is without petitioner’s consent; 
(5) that the payment of said award to the petitioner 
is not contrary to any order of the Supreme Court of 
the District of Columbia, in said equity cause. 

The petitioner relies upon the following legal 
principles: 

(1) That the writ of mandamus is a very ancient 
remedy designed ito give an effective and summary 
remedy to persons finding themselves in a position 
analogous to that which the petitioner herein finds 
itself. One of the elementary and fundamental 
purposes of said writ is to compel a public officer to 
perform a ministerial duty; and inasmuch as the 
respondents in their answer do not deny that the 
acts of the Secretary of the Treasury and the Treas¬ 
urer of the United States sought to be compelled by 
the petitioner in this case are purely ministerial, the 
petitioner is entitled to the writ in this case. 

Dunlap v. Black, 128 U. S., 40. 

Smith v. Bourbon Co., 127 U. S., 105. 

Brownsville Taxing District v. Loague, 129 
U. S., 493. 

Kendall v. United States, 12 Pet., 524. 

McCarl v. United States, U. S. Ex Rel The 
Societa Ligure Di Armamento, 30 Fed. (2d) 561. 

(2) That the Supreme Court of the District of 
Columbia in equity cause No. 48270 is without power 
to grant this petitioner the full relief sought in this 
proceeding, and, therefore, the fact that said Equity 
Court may have assumed jurisdiction of the property 
involved in this petition for mandamus is not a bar 
to the granting of the relief prayed for in this 
proceeding. 


38 C. J., 563, 572, and cases there cii;ed in 
Notes Nos. 6, 81, and 83. 

State v. Donnell Manufacturing Co., 120 Mo. 
A. 206; 107 S. W. 1112. 

State, etc., v. Fry (Ohio), 155 N. E. 864| 

(3) That this petitioner, not being a party to the 
agreement between the respondents and Duffey, et 
al., whereby the respondents obligated themselves 
to Duffey, et al., to withhold payment from thife peti¬ 
tioner of the award made in its behalf by the [Mixed 
Claims Commission until the conclusion of the suit 
in Equity No. 48270, this petitioner is not bound by 
said agreement; and that the fact that said agree¬ 
ment was made in connection with the prosecution of 
that suit and is recited in an order of the cojurt in 
that suit does not add any force to said agreement 
or render it legal, but that on the contrary thje said 
agreement was contrary to law, and is not a }}ar to 
the granting of the writ. 

Act of March 10, 1928 (45 Stats, at Large, 
254). 

STATEMENT OF THE FACTS 

i 

The Equitable Underwriters Association, a legal 
entity created by the law’s of the State of New’ York, 
designated as a “Lloyds Association” was engaged 
in insuring hulls and cargoes during the late w^r and 
some ships insured by it were destroyed by German 
submarines. Said Association suffered losses by the 
payment to the insured of certain amounts covered 
by its policies on said vessels. On December 30, 
1918, it filed in the office of the Secretary of| State 
a complaint against the German Government based 
upon said losses and prayed that the United States 
would take action with a view of securing compensa¬ 
tion therefor. Subsequently, on December 31, 1919, 
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with the consent of all of its members, and strictly in 
conformity to the requirements of the insurance laws 
of the State of New York, said Association was con¬ 
verted into a stock insurance corporation to which all 
of its assets and liabilities were assigned, but the 
claim of the Association appears not to have been 
valued at any sum whatever in making the transfer 
of assets from the Association to the Corporation and 
the individual members of the Association received 
nothing officially on account of said claim, because 
they had agreed to accept a valuation placed upon 
the total assets by the New York Insurance Commis¬ 
sioner and he placed no value upon it. At that time 
there was no law under which the claim could be 
enforced, and there was no way by which the claim 
could be realized upon. 

Section 306 of : the New York Insurance Law re¬ 
quires that upon the conversion of a Lloyds Associa¬ 
tion into a stock insurance company, all assets of 
whatever kind and description, having value or having 
no value, shall be assigned to the new company, and 
that the new company shall assume all known and un¬ 
known liabilities of the old association. The claim 
against Germany for said insurance losses was trans¬ 
ferred to the new stock company by virtue of the 
statute, and even though it had little or no value at 
that time, the later increase in value of the claim was 
reflected in the value of the stock of the new company 
which each member of the Lloyds Association (in¬ 
cluding Mr. T. A. Duffey) received in proportions 
equal to his old subscription. 

Shortly following the transfer of the assets to the 
said corporation, the said corporation became merged 
and consolidated with the petitioner herein, Knicker¬ 
bocker Insurance Company, which took over all the 
property, assets and liabilities of the corporation. 


Subsequently, on August 10, 1922, there was con¬ 
cluded an agreement between the United States and 
Germany, whereby provision was made for the ad¬ 
judication of claims for loss or damage to whiph the 
United States or its nationals had been subjected as a 
consequence of the war and providing for the appoint¬ 
ment of a Mixed Commission to adjudicate such claims 
as might be presented to it on behalf of the respective 
governments in support or in answer to any claim. 
This agreement contained a provision to the effect 
that the awards of said Commission w’ould be bind¬ 
ing upon both governments. A copy of said agree¬ 
ment of August 10, 1922, is appended to thii brief, 
marked Exhibit A. I 


The said Commission was established at Washing¬ 
ton and is known as the “Mixed Claims Commission— 
United States and Germany,” and it adopted rules 
of procedure providing for the receipt of j claims 
presented by the American agent or the German 
agent of the said Commission, and that no statement 
or document would be received or considered | by the 
Commission if presented through any other channel. 

Pursuant to said agreement and in accordance with 
said rules of procedure this petitioner presented to 
the American agent of the said Commission itjs claim 
made in its sole interest and behalf as successor to 
the Equitable Underwriters against the German Gov¬ 
ernment in the sum of $253,347.20, on account of 
insurance losses sustained by its predecessor ih inter¬ 
est, the said Equitable Underwriters Association. 

Thereupon, the American agent of said Commis¬ 
sion presented to the said Commission a niemorial 
of a claim by the United States in behalf of tliis peti¬ 
tioner and asserted that the petitioner was the sole 
owner of the said claim and that it was made in its 
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own interest and behalf and in none other. In due 
course, the American agent presented to the Commis¬ 
sion the proofs of the claim and the ownership 
thereof, and on September 18, 1924, the said Commis¬ 
sion rendered a decision upon the said claim embody¬ 
ing an award to the Government of the United States 
on behalf of the petitioner in the sum of §212,811.71, 
with interest. 

On March 10, 1928, there was approved an Act 
of Congress requiring the Secretary of State to certify 
from time to time to the Secretary of the Treasury 
the awards of the Mixed Claims Commission and au¬ 
thorizing and directing the Secretary of the Treasury 
to pay an amount equal to the principal of such award 
with interest; (1) but “that payment should be made 
only to the person on behalf of whom the award was 
made” unless the person is deceased or under legal 
disability, in which event the payment shall be made 
to his legal representative; or (2) in the case of a 
partnership the existence of which has been termi¬ 
nated, in which event the payment was to be made 
to the persons found by the Secretary of the Treasury 
to be entitled thereto; or (3) if a receiver or trustee 
for the person on behalf of whom the award was 
made had been duly appointed and had not been 
discharged, in which event payment shall be made 
to the receiver or trustee; or (4) in the case of an 
assignment of an award or an assignment of the 
claim in respect of which the aw r ard was made by 
a receiver or trustee, in which event payment shall 
be made to the assignee. A copy of the relevant 
parts of said Act of Congress is appended in this 
brief, marked Exhibit B. 

Thereafter, on the 31st of March, 1928, the Ameri¬ 
can agent presented to the Commission a petition by 
Thomas Duffey, et al., in the nature of a petition for 


a rehearing and protest against the certification of 
any award to this petitioner. The said petition of 
Duffey, et al., asserted that they had been members 
of the said Equitable Underwriters Associatioh and 
that the members of the Association w^ere the cjwners 
of the claim which had never been transferred to the 
corporation and through it to the petitioner, but re¬ 
mained and still remains the property of the individual 
members of the Association. The Commission unani¬ 
mously dismissed the said petition on April 18, 1928. 

i 

The Secretary of the Treasury in due course promul¬ 
gated regulations governing application for payment 
under said Act of Congress and this petitioner f^led its 
application in accordance with said regulations for the 
payment to it of the amount of the award. But the 
Secretary of the Treasury has not paid any ifioneys 
to the petitioner. 

The failure to pay was because, on the 26th day of 
April, 1928, said Thomas Duffey and others, formerly 
members of the said Equitable Underwriters Associa¬ 
tion, filed a bill in equity in the Supreme C<j>urt of 
the District of Columbia against the Secretary of 
State, Secretary of the Treasury, the Treasurer of the 
United States and this petitioner, in which they prayed 
the Court to enjoin the Secretary of State from certi¬ 
fying to the Secretary of the Treasury the award 
made in behalf of the petitioner, and enjoinjng the 
Secretary of the Treasury and the Treasurer; of the 
United States from paying said award and eiijoining 
this petitioner from receiving any of the fnoneys 
awarded the United States on its behalf. In the said 
bill the plaintiffs show that they do claim an interest 
in about 40% of the award. 

i 

The Government officials who were made parties 
defendant in such suit were served with process 
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prior to the service on the petitioner herein. Shortly 
after this petitioner was served, but before it ap¬ 
peared in said action, the Government officials moved 
to dismiss the bill as against them. On this motion 
the bill of complaint was dismissed as to the Secretary 
of State, but upon the agreement of the Secretary of 
the Treasury and the Treasurer of the United States 
that they would not pay the award to this petitioner 
until the said equity cause was disposed of the Court 
made its order denying the motion to dismiss as to 
these two officials and reciting in the order the agree¬ 
ment just referred to. This order was made before 
the petitioner herein appeared in that action. There¬ 
after, and on July 3, 1928, this petitioner appeared 
specially for the sole purpose of questioning the 
service of process upon it in the State of New York. 
Thereupon, and on July 12, 1928, the motion of this 
petitioner to quash the service of process was heard 
by the Court on its equity side. The Court denied 
the motion to quash and thereupon this petitioner 
sought a special appeal to this Court and this Court 
refused to grant such appeal. 

We ask the Court to take judicial notice of its own 
records in said appeal (Original No. 1469, 1928) 
which show that the only question in issue was the 
validity of the service of process upon this petitioner 
which was not doing business in the District of 
Columbia. 

Thereafter, the petitioner fully answered the bill 
of complaint, still reserving its right to question the 
jurisdiction of said Court, and later filed a motion 
to dismiss said bill of complaint upon the grounds 
(1) that the Court lacked jurisdiction of the subject 
matter of the suit; (2) that the bill did not show that 
the plaintiffs had any interest in the subject matter 
of the suit; (3) that the plaintiffs were guilty of 


laches and (4) that the bill did not allege fajcts suf¬ 
ficient to entitle them to the relief sought for at the 
hands of a court of equity. That motion was denied 
and by the same order denying the motion thle Court 
also referred the case to the auditor to ascertain and 
report to the Court to whom and in what proportions, 
if any, the funds under the award should tie paid. 
In the meantime and about one week before the said 
order had been issued by the Equity Court, this peti¬ 
tioner filed the present petition for mandamui. 

I 

After the decision of the equity court ovbrruling 
this petitioner’s motion to dismiss said caitse, the 
Secretary of the Treasury and the Treasurer of the 
United States filed their answer to the petition for 
mandamus and in that answer they set up the fact 
that they have been impleaded in the Equity Court 
in the said equity cause and assert that the denial 
by this Court of the special appeal and thb orders 
of the Equity Court referred to above constitute a bar 
to the granting of the writ of mandamus agaipst them. 
This petitioner demurred to the answer. The Court 
overruled the demurrer and refused to grant the writ 

and this petitioner has appealed to this CourJ:. 

i 

i 

ARGUMENT. 

THE ANSWER OF THE RESPONDENTS D0ES NOT 
SHOW ANY SUFFICIENT REASON WHY THE 
WRIT OF MANDAMUS SHOULD NOT ISSUE 
IN THIS CASE. 

The answer of respondents to the petition for man¬ 
damus neither admits nor denies the material allega¬ 
tions in the petition upon which the petitioner’s claim 
before the Mixed Claims Commission was based, so 
that here we do not have a case in which the integrity 
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of the petitioner's claim or the award of the Mixed 
Claims Commission is denied. 

The answer admits that the Secretary of the Treas¬ 
ury promulgated regulations under the Act of March 
15, 1928, governing applications for payment there¬ 
under, and that the petitioner filed its application for 
a payment of an award made by the Mixed Claims 
Commission. It would seem to be clear that under such 
circumstances the respondents have no possible excuse 
for failing to perform the ministerial duty of paying 
the award in accordance with the specific commands 
of the Act of March 15, 1928, unless prevented by 
the suit of Duffey, et al., in which they have been 
impleaded. 

The only facts upon which the respondents rely 
to excuse them from paying the award to this peti¬ 
tioner are as follows: 

Paragraphs 4 and 5 of the petition for mandamus 
(R. p. 3) show that the Equitable Underwriters of 
New* York suffered certain losses under its agreements 
of insurance on hulls and cargoes destroyed by the 
German Government during the late war. These 
facts are admitted in the answer of the respondents. 
Paragraphs 6, 7, 8; and 9 of the petition for manda¬ 
mus show that this petitioner became the successor of 
the said Equitable Underwriters of New York. These 
facts are neither admitted nor denied by the respond¬ 
ents' answer. Paragraph 14 of the petition for man¬ 
damus (R. p. 10) shows that this petitioner presented 
to the American agent of the Mixed Claims Commis¬ 
sion its claim in its sole interest and behalf against 
the German Government on account of insurance losses 
sustained by its predecessor in interest, the said As¬ 
sociation. These allegations are neither admitted 
nor denied by the respondents' answer. Paragraph 


13 

I 

15 of the petition for mandamus (R. p. 10) shotvs that 
the American agent of the Commission prosecuted 
before the Commission the said claim of this petitioner 
and an award was made by the Mixed Claims Com¬ 
mission to the United States in behalf of th^s peti¬ 
tioner upon said claim. These allegations are neither 
admitted nor denied by the respondents’ answer, but 
the answer does admit that the Secretary | of the 
Treasury promulgated regulations under the Act of 
Mach 15, 1928, and that this petitioner filed its ap¬ 
plication for payment of an award made by the Mixed 
Claims Commission and the answer of the respondents 
does not show what was the basis of the award which 
they admit was made in behalf of this petitioner by 
the Mixed Claims Commission. Paragraph l(j of the 
petition for mandamus (R. pp. 10-11) shows tfhat the 
American agent also presented to the saidj Mixed 
Claims Commision a protest by Thomas A. ’Duffey, 
et al., against any award in behalf of this petitioner 
and asserting an adverse claim, which protest was 
unanimously dismissed by the Commission. The re¬ 
spondents’ answer neither admits nor denies thi$ allega¬ 
tion. Paragraph 19 of the petition for mandainus (R. 
pp. 12-14) shows that the Secretary of the Treasury 
promulgated regulations governing applications for 
payment of awards by the said Mixed Claims Com¬ 
mission and in accordance with said regulations this 
petitioner made application for the payment : to it of 
the amount of the award made to the United States 
in its behalf, but that the Secretary of the treasury 
refuses to make payment and then recites j;he fact 
of the institution of a suit in equity by said Thomas 
A. Duffey, et al., asserting that they were former 
members of the said Equitable Underwriters Associa¬ 
tion and as such claim an interest in the awaird made 
in behalf of the petitioner. A brief resum^ of the 
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contents of that bill is set out. The answer of the 
respondents admits that the Secretary promulgated 
the regulations, and that the petitioner hied its ap¬ 
plication for payment of an award made by the Mixed 
Claims Commission, and that they have been im¬ 
pleaded in the said cause instituted by Duffey, et ah, 
and they deny all other of said allegations, but they 
do not set forth what is the ground of the suit insti¬ 
tuted by Duffey. Inasmuch as they deny that the 
grounds of said suit are as stated by the petitioner 
the respondents’ answer does not show that Duffey, 
et ah, claim any interest in the award. While the 
respondents have denied some of the allegations set 
out in paragraph 19, their admissions of other facts 
necessarily imply the truth of other allegations which 
they deny, because they fail to show what are the 
facts with reference to the points involved. For in¬ 
stance, it must be taken as admitted that the award 
made to this petitioner by the Mixed Claims Commis¬ 
sion was based upon the losses of their predecessor 
in interest and that any claim by Duffey, et ah, is 
adverse thereto. Otherwise, the respondents have 
not shown any relation between Duffey, et al., and 
this petitioner or between Duffey, et al., and the 
award except the fact that Duffey, et al., have filed 
some suit in equity against the respondents and this 
petitioner in which ithey have asked that the respond¬ 
ents w-ill not be permitted to pay the award to this 
petitioner until the suit of Duffey, et al., has been 
disposed of, because the answer of the respondents 
does not show upon what grounds the equity suit 
of Duffey, et al., is based. It does not even claim that 
the bill filed by Duffey, et al., alleges any interest in 
the a"ward to this petitioner or upon what facts any 
such interest is based. Said answer does not show 
whether Duffey, et al., sue as creditors of the peti- 
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tioner, or what is the relation between Duffey, et al., 
and this petitioner or the fund. 

I 

The answer asserts that this petitioner was njiade a 
party to that equity suit and appeared specially for 
the purpose of quashing service on the grounp that 
this petitioner was not doing business in the district 
of Columbia and the Court did not have any jurisdic¬ 
tion over the subject matter of said equity cause or 
the defendant (this petitioner), and that on Decem¬ 
ber 10, 1928, the motion to quash said bill in equity 
filed by this petitioner was denied and this petitioner 
filed a special appeal to the Court of Appeal^. (R. 
p. 21.) They further assert that on June 29, 1928 
[before this petitioner had appeared in the cause] the 
following order was issued by the Court: 

“This cause came on this date to be heard upon 
the bill of complaint and upon the motion! of the 
defendants Frank B. Kellogg, Secretary of State, 
Andrew W. Mellon, Secretary of the Treasury, 
and H. Theodore Tait, Treasurer of the United 
States, to dismiss the same and argued by clounsel. 

“In consideration hereof it being agreed by 
the parties hereto that the money awarded by the 
Mixed Claims Commission, as set forth in the bill 
of complaint, shall be retained in the Treasury of 
the United States until a final order of th^ Court 
in this case. 

“It is adjudged, ordered and decreed that the 
said motion to dismiss the bill of complaint by 
the said defendant, Frank B. Kellogg, Secretary 
of State, be, and the same hereby is granted, 
and that the said motion of said defendants, Tait 
and Mellon, to dismiss the bill of complaint, be 
and the same hereby is denied, with Uave to 
said defendants Tait and Mellon to answeij within 
twenty days.” 

The respondents further state in their answjer that 
after the special appeal in said equity suit was refused 
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by this Court this petitioner filed in the Court below 
on May 2, 1929, a motion to dismiss said bill in equity 
which they state w ; as “long after filing the petition 
for mandamus herein.” (As a matter of fact, it was 
about one week afterwards.) And they allege that 
the said Court denied this petitioner’s motion to dis¬ 
miss the said bill in equity and that the equity cause 
has been referred to the auditor for report. Based 
upon the above statements, the respondents say that: 

“All of the questions at law’ raised by the peti¬ 
tioner in his petition have been adversely deter¬ 
mined either by the Court of Appeals in denying 
to the petitioner the special appeal applied for, 
or by the Equity Court by its orders and decrees 
hereinbefore set out.” 

Such a conclusion can be reached only by mental 
obfuscation. 

The answer further alleges that: 

“A w’rit of mandamus should not be awarded 
to operate as a writ of error or appeal either from 
the decrees of the Equity Court or from the Court 
of Appeals, and that the Equity Court has ac¬ 
quired and is maintaining full jurisdiction over 
the cause of action herein.” 

The only statement in any order of the Equity Court 
which is directly contrary to the relief prayed for in 
this petition is the recital in the introduction to an 
order to the effect that the respondents have agreed 
with Duffey, et al., that they will not pay the award 
to this petitioner until that equity cause has been dis¬ 
posed of, but that ! is not saying that the Court did 
or would have made any such direction or order. On 
the contrary, the defendants’ answer clearly shows 
that the Court, in effect, has refused to make any 
such direction or order, because the answer shows that 
the plaintiffs in said equity cause prayed the Court 
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to restrain the respondents from paying the award 
to this petitioner and to restrain this petitioner from 
receiving the award, but the answer does nqt show 
that the Court ever issued any such injunction. On 
the contrary the answer shows that the Court merely 
refused to dismiss the equity suit as against the re¬ 
spondents herein and recited in the introduction to the 
order, that the parties show to the Court that the 
respondents had agreed with the plaintiffs in the said 
equity cause not to pay the award to this petitioner 
until the said equity cause was disposed of. | 

The Equity Court could not prevent the parties 
from making an agreement, but this petitioner vras 
not a party to the agreement and is not bound by it 
in any way, and the agreement is directly contrary 
to the right of this petitioner to have the awarii paid 
to it instanter. 

This Court is asked to take judicial notice | of its 
record (No. 1469), being the petition for Special 
appeal in said Equity cause, and that the questions 
involved were entirely different than thosq here 
presented. 

This petitioner demurred to the respondents’ answer; 
the respondents elected to stand on their answer; 
and the Court below refused the w*rit. We respect¬ 
fully submit that the Court erred and that this Court 
should remand the case with directions to issqe the 
writ as prayed for. 

THE RIGHTS OF A CLAIMANT TO, AND THE 
POWERS OF COURTS OVER, THE AWARD ARE 
STRICTLY LIMITED TO THOSE CONFERRED 
BY THE ACT OF MARCH 10, 1928. 

(a) The Destruction by Germany During the| Late 
War of Property Insured by the Equitable Under¬ 
writers Association Was Without Redress. 
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A government cannot be sued without its consent. 

Beers v. Arkansas, 61 U. S., (20 How.) 527. 

Underhill v. Hernandez, 168 U. S., 250. 

Kawananakoa v. Polyblank, 205 U. S., 349. 

It is fundamental that any citizen of the United 
States whose property was destroyed by Germany 
during the late War was without redress under the 
Municipal Law for the injuries inflicted. Indeed, the 
result would have been the same if his property had 
been destroyed by the United States in aid of the pur¬ 
poses and policy of the authorities in retarding, check¬ 
ing and suppressing the War. 

Johnson v. Atlantic, etc., Transit Co., 156 U. 
S., 618. 

U. S. v. Pacific R. Co., 120 U. S., 227. 

Sprott v. United States, 20 Wall., 459. 

The only circumstances under which a citizen of 
the United States would have had any redress would 
have been if the acts were done by officers of the 
United States acting in excess of authority, in which 
event the military officers would have incurred per¬ 
sonal liability. 

40 Cyc., p. 320 and cases cited in note 76. 

Therefore, the destruction during the year 1917, 
by the German Government, during the War then in 
progress between the United States and Germany, 
of the ships insured by the Equitable Underwriters 
of New York was not an injury for which the munici¬ 
pal law afforded any remedy whatever. 

The petition shows that the said Association was 
a legal entity and did file in the office of the Secretary 
of State a complaint or memorial alleging that it 
(and not individual members of said association) had 
suffered losses aggregating $296,222 on policies of 
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insurance issued by it due to depredations by the 
German Government during the War and praying 
that the United States would take action with a view 
to securing compensation therefor. This is all it 
could do and the Association acquired no rights there¬ 
under which were cognizable by municipal law]. Ger¬ 
many incurred an obligation under international law 
to the United States and the United States un¬ 


doubtedly did incur a moral and political obligation 
to the Association, but there w T as no remedy bj which 
the obligation could be enforced. 

Williams v. Heard, 140 U. S., 529. 

The plight of a citizen of the United States is illus¬ 
trated by the so-called “French Spoliation (Jlaims” 
which arose near the end of the 18th Centur^ while 
the Republic of France and the Kingdom of: Great 
Britain w^ere at war and the ships of citizens of the 
United States were seized and confiscated Ipy the 
Republic of France. The Republic of France, jon the 
other hand, had a grievance against the United States 
for the failure of this Government in the performance 
of an obligation imposed by the Treaty of 1778, by 
w’hich, so France claimed, w^e had guaranteed Pencil 
possessions in America. The United States and France 
negotiated a treaty dated September 30, 18$0, by 
wdiich the United States surrendered any claim ^gainst 
the Republic of France due to the depredations) on its 
citizens in exchange for the discharge of the "jjnited 
States from its national obligations and for damages 
that w’ere due because of their non-performance.! (See 


8 Stats, at Large, page 178.) It was eighty-five years 
after the conclusion of this treaty before the United 
States discharged any part of its obligations Ito its 
citizens under this treaty, and then an act of Congress 
was passed which allowed citizens of the United 


States to enter suit in the Court of Claims during a 
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period of two years from the passage of the Act and 
prove their claims. The Court was authorized to 
decide upon the validity of the claims and w*as re¬ 
quired to report its conclusions of fact and law to 
Congress, but it < was provided that said finding and 
report— 

“shall be taken to be merely advisory as to the 
law and the facts found and shall not conclude 
either the claimant or Congress; and all claims 
not finally presented to said Court within the 
period of two years limited by this Act shall be 
forever barred; and nothing in this Act shall 
be construed as committing the United States to 
the payment of any such claims.” (23 Stats, at 
Large, p. 283.) 

The writer of this brief, admitted to the bar in 
1892, has been bedeviled by three generations of his 
relatives who believe that “something should be done 
on account of our French Spoliation Claim,” which 
w'as one of a great many which were not prosecuted 
during the limited period that the United States 
allowed itself to be sued. The history of these par¬ 
ticular claims and the predicament of a citizen whose 
property is destroyed by a foreign government is ex¬ 
haustively treated in two decisions of Mr. Justice 
Davis of the Court of Claims, in the case of Gray, 
administrator, v. United States, 21 Court of Claims, 
343, and the case of Adams, Administrator, v. United 
States, 24 Court of Claims, 31. 

See also decision of Justice Nott in the case of “The 
Ship Jane,” 24 Court of Claims, 74. 

(b) Duffey, et al., Acquired No Rights Under the 
Treaty Between the United States and Germany of 
August 10, 1922. 

By an Act of Congress approved July 1, 1921, (42 
Stats, at Large, p. 105),Congress declared the War with 
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Germany at an end, but in making the declaration and 
as a part of it, it expressly reserved to the United 
States and its nationals any and all rights, privileges, 
indemnities, reparations, or advantages to which it 
or they had become entitled under the terms of the 
Armistice. 

By treaty of August 25, 1921, between the United 
States and Germany these reservations were con¬ 
firmed. (See 42 Stats, at Large, p. 1939.) Next, the 
United States and Germany entered into aij agree¬ 
ment on August 10, 1922 (42 Stats, at Ljirge, p. 
2200), by which the two governments constituted a 
Mixed Claims Commission with authority to pass 
upon the claims reserved to the United Statei by the 
treaty of August 25, 1921, and by Article VI of said 
agreement it was provided that— 

“The Commission shall receive and consider 
all written statements or documents which may 
be presented to it by or on behalf of the respec¬ 
tive governments in support of or in arfswer to 
any claim. 

“The decisions of the Commission and jthose of 
the umpire (in case there may by any) shall be 
accepted as final and binding upon the two gov¬ 
ernments.” 

It will be noted in the first place that the jright of 
no citizen as such "was recognized by this agreement 
and that the Commission merely had authority 1 to pass 
upon claims presented by the United States Govern¬ 
ment. 

We ask the Court to take judicial notice of tjhe rules 
of procedure adopted by the said Commission. Said 
rules provided that the petitions and evidence filed 
in support thereof shall be signed or endorsee! by the 
American agent, and precluded a citizen fr<im even 
filing any evidence before the Commission, except with 
the endorsement of the United States agent. 
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Under this agreement neither government recog¬ 
nized any obligation to any citizen of the United 
States nor was any citizen of the United States given 
any redress whatever for property destroyed by 
Germany. 

See Frelinghuvsen v. U. S. ex. rel. Key, 110 
U. S., 63. 

United States v. Weld, 127 U. S., 51. 

Williams v. Heard, 140 U. S., 529. 

The United States had the power to select such 
claims as it desired to prosecute. It had power to 
select the evidence which it would offer in support 
of any claim, and no citizen derived any advantage 
whatever from the 1 fact that its losses were made the 
subject of a claim, except the moral obligation which 
devolved upon the United States to reimburse the 
citizen if and when the Commission would render a 
decision in favor of the United States and award 
damages to the United States on account of the loss 
of such citizen, and the German Government would 
pay the United States the damages assessed. 

The petition for mandamus in this case shows that 
under the said agreement between the United States 
and Germany the American agent of the said Com¬ 
mission elected to present a memorial or petition 
based upon a claim of this petitioner as successor of 
the Equitable Underwriters on account of insurance 
indemnities paid to the American owners of certain 
ships destroyed by Germany during the War; that 
thereafter the said American agent presented to the 
Commission a petition in the nature of a petition and 
re-hearing protesting against the certification of any 
award on the claims of the Knickerbocker Insurance 
Co. (this petitioner), and the petition for mandamus 
shows that the said protest was made by Thomas A. 
Duffey and others, and that the said protest asserted 
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that the claims against Germany never became vested 
in this petitioner but were the property of individual 
members of the Equitable Underwriters. Th^t claim 
was essentially adverse to the claim in behalf of this 
petitioner and its predecessor in interest. 

It was entirely within the province of the United 
States acting through the American agent jvvhether 
it would prosecute the claim asserted by Duffey and 
others or the claim asserted by this petitioner. The 
sole jurisdiction of the said Commission created under 
said agreement was to adjudicate claims presented 
by the United States through the American a£ent ap¬ 
pointed by the United States to represent th^ United 
States, and Duffey had no remedy or recours^ before 
the said Commission for damages or losses sustained, 
nor could he compel the United States to prefer one 
claimant to another. The United States elected to 
take an award from the said Commission in behalf 
of this petitioner instead of said Duffey, et al., but 
neither the petitioner nor Duffey, et al., obtained any 
rights recognizable by any Courts of the United 
States by virtue of any award made by the said Com¬ 
mission. The award was made to the United States 
in behalf of this petitioner, but the United States w’as 
under only a moral obligation to pay any part of said 
award to this petitioner if and when the Republic 
of Germany would pay to the United States the 
amount awarded by the Commission. By electing to 
prosecute before the Commission the claim of this 
petitioner said moral obligation was to pay th4 money 
awarded to this petitioner and not to Duffey, let al. 

The United States incurred no moral obligation to 
pay any part of said award to said Duffey, et al., 
since they did not prosecute any claim of Duffey and 
did not receive any award in favor of said ]Duffey, 
et al. It would seem to be clear that if the United 
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States had intended to incur any obligation to pay 
to said Duffey, et al., any part of the award it should 
have prosecuted the claim of said Duffey and secured 
an award in their favor and having failed to do so 
the United States would seem to be estopped from 
afterwards paying to Duffey moneys procured by it 
from the Commission in behalf of this petitioner. 

(c) Duffey, ct a!., Acquired No Rights Under the Act 
of Congress of March 10, 192S. 

Next, Congress passed an act approved March 10, 
1928 (45 Stats, at Large, p. 254), which provided that 
the Secretary of State shall from time to time certify 
to the Secretary of the Treasury the awards of the 
said Commission and the Secretary of the Treasury 
was authorized and directed to pay an amount equal 
to the principal of each award so certified plus the 
interest thereon in accordance with the award accru¬ 
ing before January 1, 1928, and to pay annually, as 
near as may be, simple interest at the rate of five per 
cent per annum upon the amounts payable as above 
and remaining unpaid beginning January 1, 1928, until 
paid. Said Act also provided in Section 2 (g) : 

“No payment shall be made under this section 
unless application therefor is made, within two 
years after the date of the enactment of this Act, 
in accordance with such regulations as the Secre¬ 
tary of the Treasury may prescribe. Payment 
shall be made only to the person on behalf of 
whom the award was made, except that— 

“(1) If such person is deceased or is under a 
legal disability, payment shall be made to his 
legal representative, except that if the payment 
is not over §500 it may be made to the persons 
found by the Secretary of the Treasury to be en¬ 
titled thereto, without the necessity of compliance 
with the requirements of law in respect of the 
administration of estates. 
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“(2) In the case of a partnership, association, 
or corporation, the existence of which has been 
terminated, payment shall be made, except as 
provided in paragraphs (3) and (4), tcJ the per¬ 
sons found by the Secretary of the Treasury to 
be entitled thereto. 

“(3) If a receiver or trustee for the person on 
behalf of whom the award was made has been 
duly appointed by a court in the United States 
and has not been discharged prior to the date of 
payment, payment shall be made to the receiver 
or trustee or in accordance with the order of the 
Court; and 

“(4) In the case of an assignment of an award, 
or an assignment (prior to the making of the 
award) of the claim in respect of which the 
award was made, by a receiver or trustee for 
any such person, duly appointed by a Court in 
the United States, such payment shall be made to 
the assignee/' 

Paragraph (h) of Section 2 of said Act of Congress 
declared that: 

“Nothing in this Section should be construed 
as the assumption of a liability by the United 
States for the payment of the awards of the 
Mixed Claims Commission nor shall any payment 
under this Section be construed as the satisfac¬ 
tion, in whole or in part, of any of suchj awards, 
or as extinguishing or diminishing the liability 
of Germany for the satisfaction in full of said 
awards, but shall be considered only as an ad¬ 
vance by the United States until all the payments 
from Germany in satisfaction of the awards have 
been received. Upon any payment ui}der this 
Section of an amount in respect of an a\yard, the 
rights in respect of the award and of the claim 
in respect of which the award was m^de shall 
be held to have been assigned pro tantjo to the 
United States * * 
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And paragraph (i) declared that: 

“Any person who makes application for pay¬ 
ment under this Section shall be held to have con¬ 
sented to all the provisions of this Act.” 

It would seem to be perfectly clear from the above 
that the United States having elected to prosecute 
the claim of this petitioner before the Commission, 
and having secured an award upon said claim Con¬ 
gress thereupon declared that an amount equal to 
the sum awarded should be paid to this petitioner and 
none other, and that this petitioner by accepting the 
award assigns to the United States its claim. Will 
the United States prosecute before the Commission 
the claim of this petitioner and secure an award in 
behalf of this petitioner and then pay the award to 
Duffey or anybody else? Can the Supreme Court of 
the District of Columbia order or require the United 
States to pay this award to anyone other than the 
person to whom Congress has directed the payment 
to be made? 

The Act of March 10, 1928. requires the Secretary 
of State to certify : to the Secretary of the Terasurv 

the name of the person in whose behalf the award 
was made and the Act requires that the payment 
shall be made only to the person certified by the Sec¬ 
retary of State, and further that that person must file 
an application for payment to him and that the filing 
of the application shall be deemed to be an assign¬ 
ment of his claim to the United States. Can the 
Supreme Court of 1 the District of Columbia decide 
that the claim prosecuted by the United States be¬ 
fore the Mixed Claims Commission should have been 
prosecuted by the United States in behalf of some¬ 
body else; that the award made by the Mixed Claims 
Commission should have been made in behalf of some¬ 
body else, and that notwithstanding the Act of March, 


1928, requiring payment to be made to the person in 
whose behalf the award was procured, that the 
Secretary of the Treasury will have to pay the award 
to someone else than the person named in the Act 
of Congress? If the Supreme Court of the District 
of Columbia can accomplish any one of these things, 
from what law does it derive its powers? It cer¬ 
tainly had no power to control the actioh of the 
United States in prosecuting the claims before the 
Mixed Claims Commission because by the [terms of 
the treaty the jurisdiction was conferred qpon the 
agent of the United States appointed uhder the 
treaty. The Supreme Court of the District of Colum¬ 
bia had no authoritv to control the Mixecji Claims 
Commission in making the award, for the treaty dis¬ 
tinctly provided that the Commission should jhave ex¬ 
clusive jurisdiction in the adjudication of thje claims 
and determining what awards should be madje and in 
whose behalf, and the decisions of said Coinmission 
are binding upon each government. The Supreme 
Court of the District of Columbia has no authority 
to order the payment of any moneys to anybody ex¬ 
cept the person named in the award, because the 
Act of March 10, 1928, which alone permits any pay¬ 
ments to be made to anyone, distinctly provides that 
the Secretary of the Treasury shall pay thja money 
to the person named in the award, and to none other. 

THE FACT THAT THE RESPONDENTS HAVE 
BEEN IMPLEADED IN EQUITY SUIT NO. 48270 
BY THOMAS A. DUFFEY, ET AL., IS NOT A 
BAR TO THE GRANTING OF THIS PETITION 
FOR MANDAMUS. 

The answer of respondents denies that thfe Equity 
Bill of Duffey, et al., sets out that they are entitled 
to forty per cent of the amount of the awaijd which 
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the Mixed Claims Commission has by its decision 
awarded to the United States in behalf of this peti¬ 
tioner, as set out in the petition for mandamus, and 
said answer merelv asserts that said bill seeks to en- 
join this petitioner from receiving from the Treasury 
or any other source 'anv moneys from the said award 
and from presenting for payment any draft or check 
for the payment of any money out of said award, and 
seeks to enjoin the Secretary of the Treasury and the 
Treasurer of the United States from paying the money 
to this petitioner, but said answer does not charge 
any fraud, actual or constructive, by anyone, it does 
not attack the integrity of the award, or even allege 
that the interests of the United States would be jeop¬ 
ardized in any way by the payment of the award. 

Moreover, Duffey, et al., have no claim against the 
United States for anything. The only persons under 
the law of Congress of March 10, 1928, who have any 
claims against the United States in respect of this 
particular award is the Knickerbocker Insurance Com¬ 
pany, and it derives its right solely under the Act 
of Congress of March 10, 1928, and its right is based 
solely on the fact that it is the person in whose be¬ 
half the award was made by the Mixed Claims Com¬ 
mission. The respondents’ answer does not show that 
Duffey, et al., claim that the award should be paid 
to them. If the Supreme Court of the District of 
Columbia could order that money paid to Duffey, et 
al., it could order it paid to any creditor of the Knick¬ 
erbocker Insurance Company, any stockholder of the 
Knickerbocker Insurance Company, or anyone else 
who has any claim i against the Knickerbocker Insur¬ 
ance Company. Congress has expressly prohibited 
any such action. 

If Duffey, et al., have no claim against the United 
States and their claim is against the Knickerbocker 
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Insurance Company, their demands certainty cannot 
be satisfied out of this fund until the Knickerbocker 
Insurance Company has received the money! and if 
the Secretary of the Treasury and Treasured of the 
United States are prevented from paying thi money 
to the Knickerbocker Insurance Company the Claims of 
Duffey, et ah, can never be satisfied, at least out of 
this fund. 

We submit that the assumption of jurisdiction of 
the claim of Duffey, et al., by the Supreme Court of 
the District of Columbia, sitting as an Equity Court, 
should not operate to prevent the Secretary of the 
Treasury and the Treasurer of the United States from 
paying the award to this petitioner. This petitioners 
right to said funds is in praesenti. They are entitled 
to the money now without any “ifs” or “but&.” On 
the other hand, whether or not Duffey, et ah, have 
any right to any part of said fund will depend upon 
whether or not they establish their right to some part 
of said fund, and they are not entitled to receive one 
dollar of the award or to prevent the receipt and un¬ 
controlled use of said funds by this petitioner until 
they have established their right to some part | of said 
funds. Can this petitioner be deprived of [moneys 
awarded to it by an Act of Congress merely because 
some person has set up a claim (which is hot yet 
proven) that he is entitled to some part 6f that 
award? Will this Court say that this petitioner should 
not be allowed the uncontrolled use of its ow^i funds 
until, perhaps in several years, a claimant against 
those funds may or may not prove that he is entitled 
to a portion of them? If the Supreme Court of the 
District of Columbia, sitting as an Equity Coijrt, has 
the power to tie up the business and property of a 
citizen of the United States every time a supposed 
debtor or other person asserts a claim against the 
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citizen or its property until the claimant has either 
established his claim or the claim has been rejected 
by the Supreme Court of the District of Columbia, 
we have come to a pretty state of affairs. Under 
some circumstances a Court may garnishee or attach 
the property of a citizen, but the answer of respond¬ 
ents in this case does not allege any circumstances 
under which any Court in the United States is author¬ 
ized to attach the property of a citizen, and up to 
this time neither the Supreme Court of the District 
of Columbia nor this Court has ever attempted to do 
so merely because someone asserted a claim against 
the property, or because a debtor of a citizen and 
an alleged claimant against a citizen have agreed 
together that the debtor may not pay the citizen until 
the alleged claimant has proved his claim, and that 
is all that is set up in the answer of the respondents 
in this case. 

By said suit Duffey, et al., sought to enjoin the 
Secretary of State from certifying to the Secretary 
of the Treasury the award made to this petitioner 
contrary to the explicit directions contained in an 
Act of Congress. If the Supreme Court of the Dis¬ 
trict of Columbia has the power to do that, then its 
powers are superior to those of Congress. Next, it 
sought to enjoin the Secretary of the Treasury and 
the Treasurer of the United States from paying the 
award to the petitioner, notwithstanding that the 
Act of Congress of March 10, 1928, explicitly directs 
the Secretary of the Treasury and the Treasurer of 
the United States to pay the award to the person 
certifyed by the Secretary of State as having been 
awarded the money by the Mixed Claims Commis¬ 
sion. If the Supreme Court of the District of Colum¬ 
bia can prevent the Secretary of the Treasury from 




complying with an Act of Congress, its powers are 
superior than those of Congress. 

Manifestly, the Supreme Court of the District of 
Columbia was without power to enjoin any fc>f these 
officials from performing the ministerial actfe which 
were directed by Congress, and therefore the Court 
did not enjoin said officials of the State and treasury 
Departments as prayed for. Inasmuch as the Court 
did not enjoin the respondents from performing their 
duties, it would seem to be clear that this ^ourt is 
free to direct said officials to perform their duties as 
prayed for in the writ of mandamus. However if the 
Supreme Court of the District of Columbia hail issued 
an order enjoining the Secretary of State and the 
Secretary of the Treasury and Treasurer of the United 
States from performing the ministerial duties Required 
by the Act of Congress of March 10, 1928, this action 
of the Supreme Court of the District of Columbia 
would have been in derogation of the statute ?fmd this 
Court has the authority and is charged w*ith the duty 
of controlling the Supreme Court of the District of 
Columbia in that regard. The petition for mandamus 
asks merely that the Court will direct and require the 
Secretary of the Treasury and the Treasurer of the 
United States to perform their duties prescribed by 
the Act of Congress of March 10, 1928, and j:here is 
no order of the Supreme Court of the District of 
Columbia to the contrary. 

As set forth in the petition, and as admitted in re¬ 
spondents' answer, the Secretary of the Treasury 
and the Treasurer of the United States and Duffey 
have agreed that the Secretary of the Treasury and 
the Treasurer of the United States shall not perform 
what we have shown to be their duty under the Act 
of March 10, 1928, until Duffey, et al., have brought 
their said suit to a conclusion, but the Suprem^ Court 
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of the District of Columbia sitting- as an Equity Court 
has neither affirmed nor denied the legal right of 
these parties to make such an agreement or the bind¬ 
ing force of any such agreement. All that the Su¬ 
preme Court of the District of Columbia sitting as an 
Equity Court has done is to decline to dismiss Duffey's 
bill against the Secretary of the Treasury and Treas¬ 
urer of the United States, and for aught that appears, 
the refusal to dismiss the bill was based on the said 
agreement. 

Again, the Supreme Court of the District of Colum¬ 
bia, as in Equity Court, has no power to compel the 
Secretary of the Treasury or the Treasurer of the 
United States to pay any money to anyone. The ap¬ 
propriate action fpr compelling the Secretary of the 
Treasury and the Treasurer of the United States to 
pay this money to somebody is a writ of mandamus, 
which is not within the power of an Equity Court 
to issue. Therefore it will not do to say that the 
petitioner can obtain full relief in the suit of Duffey, 
et al. This petitioner shows that it has a present 
right to receive the award from the respondents, who 
refuse to pay, and whatever may be the disposition of 
the Court in Duffey’s suit, that Court has not the 
power to grant the relief to which this petitioner is 
entitled until the questions presented in that suit 
have been adjudicated and then cannot prevent some 
other claimant from making a similar claim, nor com¬ 
pel the respondents to pay the award as long as there 
is any claimant to it whose rights are unadjudicated. 

THE GRANTING OF THE WRIT OF MANDAMUS 
AS PRAYED FOR IS NOT CONTRARY TO ANY 
ORDER OF THE COURT IN EQUITY CAUSE 
NO. 48270. 

The writ is not directed to the Court, but under 
some circumstances the writ would lie to compel 
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action by the Court. (See 38 Corpus Jurii, p. 608 
et seq.) 

The granting of the writ is not contrary to or in¬ 
consistent with any order or decision of the Supreme 
Court of the District of Columbia in the case of 
Duffey, et al. The first order of the Court quoted 
in the answer of the respondents is that of prune 29, 
1928, wherein the Court ordered that th^ bill of 
complaint against the Secretary of State be dismissed, 
and denying the motion of the Secretary of ttye Treas¬ 
ury and the Treasurer of the United States that the 
bill be dismissed as to them. The only other order 
of the Court at that time was that the Secretary of 
the Treasury and the Treasurer of the United States 
should answer within twenty days. In the intro¬ 
ductory part of the order it is stated that: 

“It being agreed by the parties hereto that 
the money awarded by the Mixed Claims Com¬ 
mission, as set forth in the bill of coSmplaint, 
shall be retained in the Treasury of the United 
States until final order of the Court in this case.” 

The only parties before the Court at that time, and 
the only persons affected by the motions under con¬ 
sideration, were the Secretary of State, Secretary of 
the Treasury, Treasurer of the United Stages, and 
Thomas A. Duffey and his associates, plaintiff^. This 
petitioner was not before the Court and was jiot con¬ 
cerned in the motion and is not bound in any way 
by said agreement. 

However, there is a great difference betjvveen a 
voluntary agreement between parties to a c^iuse to 
the effect that one of them will not pay put any 
money until the final disposition of the case and an 
order of the Court that such action shall not be taken. 
The Court might or might not have authority to order 
what the parties may agree to and bind therjiselves. 
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The bill of complaint in said equity cause did not 
set up any facts which would have warranted the 
Court in enjoining the Secretary of the Treasury from 
paying any money to anyone, and if the Court had 
issued an order restraining him from paying the 
award, this petitioner, when it w^as finally made a 
party to the cause, might have appealed to this Court 
from such a decision, and it would also have been the 
duty of the respondents to have appealed from such 
a decision. But the Court in said equity cause is 
powerless to prevent the Secretary of the Treasury 
from withholding payment of the award in accordance 
with his agreement with Duffey, et al., and the only 
remedy that this petitioner has in order to compel 
the Secretary of the Treasury to pay the award, not¬ 
withstanding said agreement, is a writ of mandamus. 

It would seem that the petitioner would have been 
entitled to a writ of mandamus directed to the Court 
if that Court had ordered the Secretary of the Treas¬ 
ury to withhold payment of the award. 

In re Simmons, 247 U. S., 231. 

In re Peterson, 253 U. S., 300. 

There is only one other order of the Equity Court 
referred to in the answer of the respondents. This peti¬ 
tioner also moved the Court to dismiss said equity bill 
as to it, on the grounds that the Court lacked juris¬ 
diction of the subject matter, that the bill of com¬ 
plaint did not show that the plaintiffs had any interest 
in the subject matter, that the plaintiffs w’ere guilty 
of laches and that the bill did not show that the 
plaintiffs were entitled to the relief sought for. The 
answer shows that the Court denied this petitioner’s 
motion and referred the cause to the auditor with 
directions to ascertain and report to whom and in 
what proportions the fund awarded by the Mixed 


■j 

* 

¥ 



Claims Commission should be paid. If thereby the 
Court intended that the auditor should determine the 
question whether or not Duffey, et ah, had aijy equit¬ 
able claims against this petitioner for a portioh of the 
moneys awarded to this petitioner by the Mixed 
Claims Commission, the order was within itsi power, 
provided it had acquired jurisdiction of this petitioner. 
But if that was the scope of the order, the (issuance 
of the writ of mandamus prayed for would n<j>t affect 
the equity case in any way and would not b^ incon¬ 
sistent with the order of the Court. If, however, 
the Court by said order intended that the auditor 
should assume the power to review the action of the 
Mixed Claims Commission in making the ajvard in 
behalf of this petitioner, or if the Court intended 
that the auditor should determine the disposition to 
be made of the fund by the Secretary of the Treasury, 
then we protest that the Court lacked jurisdiction, 
and the writ of mandamus should issue. 

THE GRANTING OF THE WRIT WILL NOT OUST 
THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA OF ANY JURISDICTION IT MAY 
HAVE OF THE SUIT INSTITUTED BY DUFFEY, 
ET AL. i 

We believe that the Supreme Court of the District 
of Columbia as a Court of Equity has not jurisdiction 
in the suit instituted by Duffey, et al., an<jl what 
follows is not brought to the attention of this Court 
to induce it to review the orders of that Court in that 
suit, but merely to show that this Court, by the grant¬ 
ing of the writ prayed for will not divest that court 
of any jurisdiction it may have in that suit. We em¬ 
phatically deny that the petition for mandamus is 
being used as a writ of error or appeal in that suit 
as contended in respondents’ answer, and we ask no 
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action of this Court because of the following consid¬ 
erations : 

The situation of this petitioner and Duffey, et al., 
is analogous to that of the parties in the case of 
Comegys and Pettit vs. Vasse (1 Pet., 193), and the 
decision of the Supreme Court in that case is controll¬ 
ing. In said case the facts were as follows: Prior 
to 1802 Ambrose Vasse was an underwriter on various 
vessels and cargoes, the property of citizens of the 
United States, which were captured and carried into 
ports of Spain and her dependencies, and abandon¬ 
ments were made thereof to the said Vasse by the 
owners, and he paid the losses arising therefrom 
prior to the year 1802. Subsequently, the said Vasse 
became embarrassed in his affairs and his creditors 
proceeded against him as a bankrupt. An assign¬ 
ment was made to Jacob Shoemaker, who died, and 
Cornelius Comegys and Andrew Pettit proceeded 
to take upon themselves the duties of assignees. On 
the 28th day of Mhv, 1802, a certificate of discharge 
of the said Ambrose Vasse was issued. In the return 
of said Vasse of his effects to the Commissioners of 
Bankruptcy, the claim upon Spain for the above 
spoliations was omitted from the schedule. 

On the 13th of February, 1821, by treaty with 
Spain, the United States exonerated Spain from all 
claims of its citizens for depredations and the United 
States further agreed to appoint a Commission to ad¬ 
judicate the claims of its citizens against Spain and 
to pay the awards of the said Commission to an 
amount not exceeding five millions of dollars. By an 
Act of Congress approved March 3, 1921, Congress 
provided for the appointment of the Commissioners. 

A claim was presented to the Commission referred 
to above on account of the losses referred to above, 



and in the year 1824 the said Comegys anci Pettit, 
assignees, were paid the sum of $8,846.14 from the 
Treasury of the United States under the award by 
the Commissioners upon said claim. The findings 
of fact do not show who presented or litigated the 
claim before the said Commissioners, nor whether 
Vasse himself was before the Commission, r.or who 
were the parties to whom or for whose bepefit the 
award was made. 

On December 9, 1823, said Vasse filed a bill in 
equity in the Circuit Court of the District of Colum¬ 
bia claiming the sum awarded by the Commissioners 
and a settlement of the accounts of the assignees. 
This bill was intended to operate upon the funds 
which were expected to come into the hands of the 
agent of the assignees prosecuting for thpm the 
claim before the Commissioners; but said spit was 
not prosecuted to final determination, the said funds 
having been received by another person. Thereupon, 
Vasse filed an action in assumpsit against s^id Co¬ 
megys and Pettit in the Circuit Court of Pennsyl¬ 
vania, and said Court rendered a decision in his favor, 
from which decision said assignees in bankruptcy 
took the case to the Supreme Court of the United 
States by writ of error. The Court held— 

(1) that the Commission created under tie said 
treaty was not a court; that— 

“the object of the treaty was to invest the Com¬ 
missioners with full power and authority to re¬ 
ceive, examine, and decide upon the amoimt and 
validity of the asserted claims upon Sp^in, for 
damages and injuries. Their decision, within 
the scope of this authority, is conclusive and 
final. If they pronounce the claim valid or in¬ 
valid, if they ascertain the amount, theiij award 
in the premises is not re-examinable. The par¬ 
ties must abide by it, as the decree of a com- 
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petent tribunal of exclusive jurisdiction. A re¬ 
jected claim cannot be brought again under 
review in any judicial tribunal; an amount once 
fixed, is a final ascertainment of the damages or 
injuries. This is the obvious purport of a lan¬ 
guage of the treaty. But it does not necessarily 
or naturally follow that this authority, so dele¬ 
gated, includes the authority to adjust all con¬ 
flicting rights of different citizens to the fund 
so awarded. * * * The validity and amount 

of the claim being once ascertained by their 
award, the fund might well be permitted to pass 
into the hands of any claimant; for his own 
rights, as well as those of all others, who assert¬ 
ed a title to the fund, but left to the ordinary 
course of judicial proceedings in the established 
Courts, where redress could be administered ac¬ 
cording to the nature and extent of the rights 
or equities of all the parties. We are, there¬ 
fore, of opinion, that the award of the Commis¬ 
sioners, in whatever form made, presents no bar 
to the action, if the plaintiff is entitled to the 
monev awarded bv the Commissioners.” 

The Court held that although it does not appear 
upon the record whether there was any formal in¬ 
strument of abandonment from the insured to Vasse— 

'fit is immaterial for the law gives to the action 
of abandonment, when accepted, all the effects 
which the most accurately drawn assignment 
would accomplish. In the act of abandonment, 
the insured renounces and yields up to the un¬ 
derwriter all his right, title and claims to what 
may be saved, and leaves it to him to make the 
most of it, for his own benefit. The underwriter 
then stands in the place of the insured, and be¬ 
comes legally entitled to all that can be rescued 
from destruction * * *. 

“We may now come to the point which, in¬ 
deed, is the only one of any intrinsic difficulty 
in the case—whether the right, so vested in 
Vasse, to compensation, passed, under the bank- 
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ruptcy assignment, to his assignees. TJ'hat this 
is a question free from doubt, will not be affirmed 
by any person who has thoroughly examined it, 
or read with care the elaborate opinioh of the 
Court below. The true solution of it jmust be 
found in a just exposition of the objectf, intent, 
and language of the statute of bankrpptcy of 
1800, chapter 19. The Act begins by an enu¬ 
meration of the persons who are liable tp be de¬ 
clared bankrupts and among them are ‘under¬ 
writers or marine insurers.’ This plainly shows 
the sense of the legislation, that such i persons 
might, by the ordinary course of their business, 
be reduced to insolvency and be justly placed 
within the beneficial operation of suchj a law. 
It tends also to the presumption, that it might 
have been the intent of the legislation, that the 
rights devolved upon them, from the nature of 
the losses for which they were liable, so far as 
under any circumstances that might or could be 
valuable rights, should be available as a iund for 
the benefit of their creditors, in case <j)f their 
bankruptcy. As the legislation meant tb exon¬ 
erate the underwriter from all future liability 
for his debts, it 'would seem natural that the 
claims abandoned to him, which might constitute 
the whole of his effective estate, should be vested 
in his assignees, for the benefit of his creditors. 
If he possessed claims by abandonment,! to the 
amount of $100,000, which might, by future 
events, be rendered more or less productive, and 
which might be (as they have often been) salable 
and transferable in the market; such fund^, pres¬ 
ent or expected, might well be deemed within 
the legislative policy, and fit to pass to thle cred¬ 
itors by assignment. It might otherwise happen 
that large recoveries might ultimately vest in the 
bankrupt for his own exclusive benefit, upon 
rights pre-existent, and vested at the time of his 
bankruptcy. If such a course of legislation 1 would 
not be unnatural, let us next see what! is the 
precise language of the statute itself. The fifth 
section declares, that it shall be the duty of the 
Commissioners, after the party has been declared 
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a bankrupt, ‘to take into their possession all 
the estate, real and personal, of every nature and 
description, to which the bankrupt may be en¬ 
titled, either in law or equity, in any manner 
whatsoever, and so forth, and also take into 
their possession and secure, all deeds and books 
of accounts, papers and writings, belonging to 
the bankrupt; and shall cause the same to be 
safely kept, until assignees shall be chosen, or 
appointed.' 

“These words are certainly very general and 
comprehensive: * * * Our opinion proceeds 

upon the purview and objects, and on the terms 
of our own statutes; and we are accordingly of 
opinion, that the judgment of the Circuit Court 
ought to be reversed and a judgment rendered 
in favor of the original defendants. It is to be 
understood, that upon the last point, this is the 
opinion of the majority of the Court." 

It is considered that the above case is on all fours 
with the present dispute; that the decision is decisive 
of the questions of law presented in this dispute; 
and said decision shows that the plaintiffs in equity 
suit No. 48270 have an adequate remedy at law in 
the proper jurisdiction after the award has been paid 
to this petitioner, and that the suit by Duffey, et al., 
is merely a plain action for an accounting camouflaged 
by the prayers for restraining orders. 

See Frevall v. Bache, 14 Pet., 195. 

Judson v. Corcoran, 17 How., 612. 

Williams v. Heard, 140 U. S., 529. 

However, if the Supreme Court of the District of 
Columbia, in equity, has jurisdiction of this petitioner 
and the plaintiffs in that suit, and if the plaintiffs 
have an equitable claim against this petitioner, then 
the granting of the relief prayed for in this proceed¬ 
ing will not in any way oust the Supreme Court 
from proceeding in equity to adjudicate the claim by 
Duffey, et al., against this petitioner. 


CONCLUSION. 
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We respectfully submit that we have shown that 
the respondents are withholding the petitioner^ prop¬ 
erty in violation of law and the petitioner is entitled 
to the writ of mandamus requiring them to p£y the 
award forthwith; that the respondents have not offered 
any valid excuse for their failure to pay the award to 
the petitioner; that the fact that the subject matter 
of the petition is involved in the equity suit fijed by 
Duffey, et ah, is of no moment, and that the granting 
of the writ is not contrary to any order of the Court 
in that action, and if the Court has jurisdiction in 
said cause the granting of the writ will really further 
and aid the Court, because the money will then be in 

the hands of parties whom the Court can control. 

! 

Respectfully submitted, 

JOHN WALSlj, 
Attorney for Petitioner. 

BONYNGE & BARKER, 

BRIGHT, THOMPSON, HINRICHS & WARREN, 

Of Counsel. 
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APPENDIX 

EXHIBIT A. 

AGREEMENT. S 

THE UNITED STATES OF AMERICA! 

AND ; 

GERMANY, j 

being desirous of determining the amount to be paid 
by Germany in satisfaction of Germany's financial 
obligations under the Treaty concluded by tjhe two 
Governments on August 25, 1921, which secures to the 
United States and its nationals rights specified under 
a resolution of the Congress of the United States of 
July 2, 1921, including rights under the Treaty of 
Versailles, have resolved to submit the questions for 
decision to a mixed commission and have apjpointed 
as their plenipotentiaries for the purpose of conclud¬ 
ing the following agreement: 

THE PRESIDENT OF THE UNITED STAT 

AMERICA 

Alanson B. Houghton, Ambassador Extraordinary and 
Plenipotentiary of the United States of America to 
Germany, 

and 

THE PRESIDENT OF THE GERMAN EMPIRE 
Dr. Wirth, Chancellor of the German Empire, 

Who, having communicated their full powers!, found 

to be in good and due form, have agreed as follows: 

! 

ARTICLE I. 

The commission shall pass upon the following 
categories of claims which are more particularly de¬ 
fined in the Treaty of August 25, 1921, and in the 
Treaty of Versailles: 

(1) Claims of American citizens, arising since July 
31, 1914, in respect of damage to, or seizure of, their 
property, rights and interests, including any company 




44 


or association in which they are interested, within 
German territory as it existed on August 1, 1914; 

(2) Other claims for loss or damage to which the 
United States or its nationals have been subjected 
wuth respect to injuries to persons, or to property, 
rights and interests, including any company or associa¬ 
tion in which American nationals are interested, since 
July 31, 1914, as a consequence of the war; 

(3) Debts owing to American citizens by the Ger¬ 
man Government or by German nationals. 

ARTICLE II. 

The Government of the United States and the Gov¬ 
ernment of Germany shall each appoint one comis- 
sioner. The two Governments shall by agreement 
select an umpire to decide upon any cases concern¬ 
ing which the commissioners may disagree, or upon 
any points of difference that may arise in the course 
of their proceedings. Should the umpire or any of 
the commissioners die or retire, or be unable for any 
reason to discharge his functions, the same procedure 
shall be followed for filling the vacancy as was 
followed in appointing him. 

ARTICLE III. 

The commissioners shall meet at Washington within 
two months after the coming into force of the present 
agreement. They may fix the time and the place of 
their subsequent meetings according to convenience. 

ARTICLE IV. 

The commissioners shall keep an accurate record 
of the questions and cases submitted and correct 
minutes of their proceedings. To this end each of the 
Governments may appoint a secretary, and these sec¬ 
retaries shall act together as joint secretaries of the 
commission and shall be subject to its direction. 

The commission may also appoint and employ any 
other necessary officer or officers to assist in the per¬ 
formance of its duties. The compensation to be paid 
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to any such officer or officers shall be subject to the 
approval of the two Governments. 

ARTICLE V. 

Each Government shall pay its own expenses, in¬ 
cluding compensation of its own commissioner: agent 
or counsel. All other expenses which by their mature 
are a charge on both Governments, including the 
honorarium of the umpire, shall be borne by tfie two 
Governments in equal moieties. 

ARTICLE VI. | 

The two Governments may designate agents and 
counsel who may present oral or written arguments 
to the commission. 

The commission shall receive and consider a|l writ¬ 
ten statements or documents which may be presented 
to it by or on behalf of the respective Governments 
in support of or in answer to any claim. 

The decisions of the commission and those 'of the 
umpire (in case there may be any) shall be accepted 
as final and binding upon the two Governments. 

ARTICLE VII. | 

The present agreement shall come into force jon the 
date of its signature. 

IN FAITH WHEREOF, the above named plenipo¬ 
tentiaries have signed the present agreement anil have 
hereunto affixed their seals. 

Done in duplicate at Berlin this tenth day of Au¬ 
gust, 1922. 

[Seal] ALANSON B. HOUGHTbN. 

[Seal] WIRTH. 
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EXHIBIT B. 

Copy of Act of March 10, 1928. 

[H. R. 7201] 

An Act To provide for the settlement of certain 
claims of American nationals against Germany, Austria, 
and Hungary, and of nationals of Germany, Austria, 
and Hungary, against the United States, and for the 
ultimate return of all property held by the Alien 
Property Custodian. 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled. That 
this Act may he cited as the ‘‘Settlement of War Claims 
Act of 1928/' 

Claims of Nationals of the United States Against 

Germany. 

Sec. 2 (a) Th6 Secretary of State shall, from time 
to time, certify to the Secretary of the Treasury the 
awards of the Mixed Claims Commission, United 
States and Germany, established in pursuance of the 
agreement of August 10, 1922, between the United 
States and Germany (referred to in this Act as the 
“Mixed Claims Commission”). 

(b) The Secretary of the Treasury is authorized 
and directed to pay an amount equal to the principal 
of each award so certified, plus the interest thereon, 
in accordance with the award, accruing before Janu¬ 
ary 1, 1928. 

(c) The Secretary of the Treasury is authorized 
and directed to pay annually (as nearly as may be) 
simple interest, at the rate of 5 per centum per an¬ 
num, upon the amounts payable under subsection (b) 
and remaining unpaid, beginning January 1, 1928, 
until paid. 

(d) The payments authorized by subsection (b) 
or (c) shall be made in accordance with such regu¬ 
lations as the Secretary of the Treasury may pre¬ 
scribe, but only out of the German special deposit 
account created by section 4, within the limitations 
hereinafter prescribed, and in the order of priority 
provided in subsection (c) of section 4. 



(e) There shall be deducted from the amount of 
each payment, as reimbursement for the expenses 
incurred by the United States in respect thereof, an 
amount equal to one-half of 1 per centum thereof. 
The amount so deducted shall be deposited jin the 
Treasury as miscellaneous receipts. In computing 
the amounts payable under subsection (c) of section 
4 (establishing the priority of payments) the fact 
that such deduction is required to be made from the 
payment when computed or that such deduction has 
been made from prior payments, shall be disregarded. 

j 

(f) The amounts awarded to the United States in 
respect of claims of the United States on its own 
behalf shall not be payable under this section. 

(g) No payment shall be made under this Section 
unless application therefor is made, within two! years 
after the date of the enactment of this Act, in ac¬ 
cordance with such regulations as the Secretary of 
the Treasury may prescribe. Payment shall be made 
only to the person on behalf of whom the awaijd was 
made, except that— 

(1) If such person is deceased or is under aj legal 
disability, payment shall be made to his legal Repre¬ 
sentative, except that if the payment is not over $500 
it may be made to the persons found by the Secre¬ 
tary of the Treasury to be entitled thereto, without 
the necessity of compliance with the requirements of 
law in respect of the administration of estates; j 

(2) In the case of a partnership, association, or 
corporation, the existence of which has been termi¬ 
nated, payment shall be made, except as provided in 
paragraphs (3) and (4), to the persons fouijd by 
the Secretary of the Treasury to be entitled thereto; 

(3) If a receiver or trustee for the persbn on 
behalf of whom the award was made has been! duly 
appointed by a court in the United States and has 
not been discharged prior to the date of payment, 
payment shall be made to the receiver or trustee or 
in accordance with the order of the court; and 

(4) In the case of an assignment of an award, or 
an assignment (prior to the making of the award) 
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of the claim in respect of which the award was made, 
by a receiver or 1 trustee for any such person, duly 
appointed by a court in the United States, such pay¬ 
ment shall be made to the assignee. 

(h) Nothing in this section shall be construed as 
the assumption of a liability by the United States for 
the payment of the awards of the Mixed Claims 
Commission, nor shall any payment under this sec¬ 
tion be construed as the satisfaction, in whole or in 
part, of any of such awards, or as extinguishing or 
diminishing the liability of Germany for the satis¬ 
faction in full of such awards, but shall be consid¬ 
ered only as an advance by the United States until 
all the payments from Germany in satisfaction of the 
awards have been received. Upon any payment 
under this section of an amount in respect of an 
award, the rights in respect of the award and of the 
claim in respect of which the award was made shall 
be held to have been assigned pro tanto to the United 
States, to be enforced by and on behalf of the United 
States against Germany, in the same manner and to 
the same extent as such rights w^ould be enforced on 
behalf of the American national. 

(i) Any persdn who makes application for pay¬ 
ment under this section shall be held to have con¬ 
sented to all the provisions of this Act. 

(j) The President is requested to enter into an 
agreement with the German Government by which 
the Mixed Claims Commission will be given jurisdic¬ 
tion of and authorized to decide claims of the same 
character as those of which the commission now has 
jurisdiction, notice of w’hich is filed with the Depart¬ 
ment of State before July 1, 1928. If such agree¬ 
ment is entered into before January 1, 1929, awards 
in respect of such claims shall be certified under sub¬ 
section (a) and shall be in all other respects subject 
to the provisions of this section. 

* * * * * 


Approved March 10, 1928. 
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In the Court of Appeals of the District 

of Columbia 

I 

January Term, 1930 j 

No. 5086 j 

I 

Special Calendar i 


United States of America on the Relation! of 
Knickerbocker Insurance Company of Aew 
York, Successor to Equitable Underwriters! of 
New York, appellant j 

V. I 

Andrew W. Mellon, Secretary of the Treasury ; 

i 

Walter O. Woods, Treasurer of the United 
States, appellees 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT] OF 

COLUMBIA 


BRIEF ON BEHALF OF THE APPELLEES 


STATEMENT OE THE CASE 


Suit in equity in the Supreme Court of the Dis¬ 
trict of Columbia was brought in April, 1928, qy 
twenty-five of the original underwriters who wejre 

i 

members of an unincorporated association, The 

99697—30 (1) 


Equitable Underwriters of New York, to restrain 
the Secretary of State from certifying and the Sec¬ 
retary of the Treasury and the Treasurer from 
issuing in payment any warrant or check, and the 
Knickerbocker Insurance Company from receiving 
any payment, warrant, or check, upon an award of 
the Mixed Claims Commission, United States and 
Germany, and for the appointment of a receiver to 
receive the fund in dispute which had been covered 
into the Treasury, and for a distribution of the 
fund according to the rights of the parties. The 
reasons assigned in the bill of complaint were that 
the plaintiffs had a beneficial interest in and were 
equitably entitled to 25/54 of the award as members 
of the Equitable Underwriters of New York, a 
Lloyds Unincorporated Association, underwriters 
of war risks which were sunk bv German subma- 
rines; and that the collective losses of the members 
of the Association were proportionately paid by the 
plaintiffs who became subrogated to any claim 
against the German Government by reason of the 
depredations; that these claims had never been as¬ 
signed as a matter of fact or by operation of law to 
the Knickerbocker Insurance Company; that the 
Company had never paid any consideration there¬ 
for and that the other individual members of the 
Equitable Underwriters Association were equitably 
entitled to recover the remainder of said award, 
the same belonging to the individual members of 
the Equitable Underwriters who paid the losses. 


(R. Original No. 1469, October Term, 1928, Knick¬ 
erbocker Ins. Co. vs. Duffey, et al., pp. 26 et se^.) 

The Secretary of State and the Secretary ofj the 
Treasury on June 20,1928, filed a motion to disijniss 
the bill of complaint, which motion was grantejl as 
to the Secretary of State on June 29, 1928, but de- 
nied as to the Secretary of the Treasury. In lieu 
of an injunction, the following order was entered 
(R. 21) : 

This cause came on this date to be heard 
upon the bill of complaint and upon the ino- 
tion of the defendants, Frank B. Kellogg, 
Secretary of State, Andrew W. Mellon, Sec¬ 
retary of the Treasury, and H. Theodjore 
Tate, Treasurer of the United States, to dis¬ 
miss the same, and argued by counsel. j 

In consideration whereof, it being agreed 
by the parties hereto that the money awarded 
by the Mixed Claims Commission, as (set 
forth in the Bill of Complaint, shall be [re¬ 
tained in the Treasury of the United States 
until final order of the Court in this case. 

It is adjudged, ordered and decreed tjiat 
the said motion to dismiss the bill of cdm- 
plaint by the said defendant, Frank B. Kel¬ 
logg, Secretary of the Treasury be, and the 
same hereby is granted, and that the sjiid 
motion of said defendants, Tate and Mellon, 
to dismiss the bill of complaint, be and the 
same hereby is denied, with leave to said de- 
defendants, Tate and Mellon to answer 
within twenty days. 
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On Julv 3, 1928, counsel for the Knickerbocker 
Insurance Company appeared specially and moved 
to quash the service of process on three grounds: 
(1) that the defendant was a foreign corporation 
and was not doing business in the District of Col¬ 
umbia nor did it have any place of business or 
agent therein; (2) the Court had no jurisdiction 
over the subject matter nor of the defendant; (3) 
that the Court was without jurisdiction to enter 
final judgment on the bill of complaint or any in¬ 
terlocutory order or decree in the premises. (R. 
21; Original No. 1469, October Term. 1928; R. 70.) 

On December 10, 1928, the Equity Court denied 
the motion of the Knickerbocker Insurance Com¬ 
pany, appellant herein, to quash the service, where¬ 
upon the Knickerbocker Insurance Company, 
appellant herein, filed in this Court a petition for 
special appeal, which special appeal was, on Jan¬ 
uary 5,1929, denied. (R. 21.) Thereupon, on the 
14th dav of Februarv, 1929, the Knickerbocker In- 
surance Company, appellant herein, filed its answer 
to the hill of complaint in said equity cause. (R. 
21.) On April 26, 1929, more than three months 
after filing the answer to the bill of equity, the 
Knickerbocker Insurance Company filed the peti¬ 
tion for mandamus in this suit to compel the Secre¬ 
tary of the Treasury to pay the award to it. (R, 2.) 
Thereafter, on May 2,1929, the Knickerbocker In¬ 
surance Company, appellant herein, filed a second 
motion in said equity suit to dismiss the bill of com- 
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plaint, assigning therefor the following grounds 
(R. 22): 

(1) That the Court lacks jurisdiction of 
the subject matter of the suit. 

(2) That the bill of complaint does not 

allege facts sufficient to show that the plain¬ 
tiffs have any interest in the subject matter 
of the suit. j 

(3) That the bill of complaint shows {hat 
the plaintiffs are not entitled to recover Any¬ 
thing because thev have been guiltv of laches. 

o o %J 

(4) That the bill of complaint does not 
allege facts sufficient to entitle the plaintiiffs 
to the relief sought at the hands of a Cqurt 
of Equity. 

On May 13, 1929, the Equity Court again denied 
the motion of the Knickerbocker Insurance Com¬ 
pany to dismiss the bill of complaint, and by decree 
therein entered, referred the cause to the Auditor 
of the Court— I 

i 

with directions to ascertain and report; to 
the Court, to whom and in what proportions, 
if any, the fund of $212,811.71, with interest 
from November 11, 1918, under the award 
of the Mixed Claims Commission, dated Sep¬ 
tember 8,1924, and now held in the Treasury 
of the United States until the final order I of 
the Court in this cause in accordance wjth 
the order herein filed on the 29th day of 
June, 1928, should be paid. 

i 

On May 27th, the Secretary of the Treasury ahd 
the Treasurer of the United States filed an answer 
(R. 20) to the petition and rule to show cause 
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averring that the decrees in the equity cause No. 
48270 then pending in the Supreme Court of the 
District of Columbia restrained the Secretary from 
paying and the Knickerbocker Insurance Company 
from receiving the award of the Mixed Claims Com¬ 
mission, and that case involved the same questions 
as those raised in the petition for mandamus; that 
as to the allegations of fact therein, other than the 
mere formal matters pleaded, the Secretary neither 
affirmed nor denied the same, but if they were deemed 
material, called for strict proof; that the Equity 
Court had acquired and was maintaining full juris¬ 
diction over the cause of action; that the plaintiffs 
in said equity suit were proper and indispensable 
parties to this cause of action; that all questions of 
law raised by petition for mandamus had either 
been adversely determined by this Court in denying 
a special appeal applied for or by the Equity Court 
by its orders and decrees, and that a writ of man- 
damus should not be awarded to operate as a writ of 
error or appeal. 

The Knickerbocker Insurance Company de¬ 
murred to the answer on June 6, 1929 (R. 24) and 
on August 19,1929 (R. 26) this demurrer was over¬ 
ruled, the rule to show cause discharged, and costs 
of defense adjudged to the respondents. From this 
order overruling the demurrer and discharging the 
rule, this appeal is taken. 

The foregoing statement shows that the subject 
matter was at the institution of this madamus suit 
being litigated in the Equity Branch of the Su- 


preme Court of the District of Columbia. In sup¬ 
port of the judgment below, we submit the following 
propositions: j 

PROPOSITIONS 

1. Jurisdiction of the Equity Court over thej sub¬ 
ject matter of this suit was settled by the decree of 

that Court and bv the denial bv this Court of the 

«/ * 

special appeal. 

2. The Equity Court having obtained jurisdiction 
of the subject matter of this suit and the parties 
“ no Court of coordinate jurisdiction is at 
to interfere with its action.” 

3. A writ of mandamus will not issue to opejrate 
as an appeal from the decree of the Equity Cburt. 

4. The plaintiffs in the equity suit are indispensa¬ 
ble parties to this suit. 

i 

ARGUMENT 

I 

Jurisdiction of the equity court over the subject 
matter of this suit teas settled by the decree of that 
Cotirt and by the denial by this Court of the special 
appeal. 

In the statement of the case it is shown that by] the 
first order entered in the equity cause, the motion to 
dismiss the bill of complaint against the defendant, 
Secretary of State, was based upon the agreement 
of parties approved by the Court: 

i 

That the money awarded by the Miked 
Claims Commission, as set forth in the bill 
of complaint, shall be retained in the Treas- 
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nrv of the United States until the final order 
of the Court in this ease. 


After this order was entered, the defendant, the 
Knickerbocker i Insurance Company, appellant 
herein, moved to dismiss the bill of complaint on 
the around, among others, that “ the Court had no 
jurisdiction over the subject matter nor the defend¬ 
ant." This motion to dismiss was denied and the 


petition for a special appeal was filed in tins Court 
and denied on January o, 1029. (R. 21.) It is, 

therefore, submitted that the jurisdiction of the 
Equity Court over the subject matter of this suit 
was thus settled and determined. However, the 
Knickerbocker Insurance Company, defendant in 
the equity suit, again moved the Ecpiitij Court to 
dismiss the hill of complaint upon the four grounds 
heretofore set 1 out herein, the first of which being 
“that the Court lacked jurisdiction of the subject 
matter of the suit/' (R. 22.) The Equity Court 
again denied the motion to dismiss the bill of com¬ 
plaint and directed the Auditor to ascertain and 
report to the Court to whom and in what propor¬ 
tions the fund, which is the subject matter of this 
mandamus suit— 

now held in the Treasury of the United 

v 

States until the final order of the Court in 
this cause in accordance with the order 
herein tiled on the 29th day of June, 1928, 
should be paid. 

In view of the orders and decrees of the Equity 
Court and the denial of a special appeal by this 
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Court, it can not now be asserted that the Equity 
Court had no jurisdiction over the subject njatter 
of this suit. 

11 ! 

The Equity Court having obtained juris¬ 
diction of the subject matter of this su}t and 
the parties “no Court of coordinate jurisdic¬ 
tion is at liberty to interfere with its action.” 

This proposition is fully supported by tlje de¬ 
cision of this Court in United States , ex rel v 
ner and Eddy Corp. v. McCarl, 56 D. C. App. 52, 8th 
Fed. (2d) 1011, (affirmed) 275 U. S. 1 , 72 Ii. Ed. 
131. In that case there was a petition for a man¬ 
damus to compel the Comptroller General of the 
United States to pass on a claim growing out of con¬ 
tracts between the petitioner and the United £j>tates 
Shipping Board Emergency Fleet Corporation. 
At the time of the institution of this mandamus 

i 

suit, there was a suit pending in the United -States 
District Court for the Western District of Wash¬ 
ington based upon the same contracts that were in¬ 
volved in the mandamus suit. This Court saJid: 

I 

It is manifest that there are pending in a 
court of competent jurisdiction two sujts in¬ 
volving the contracts upon which the claims 
submitted to the Comptroller General are 
based. If, as suggested by appellant, that 
court should be of opinion that the assign¬ 
ment to the United States was subject to 
all existing equities, and that the claim^ here 
involved is not in law a claim against 
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the United States, notwithstanding the as¬ 
signment, then there would be no necessity 
for the writ. But, whatever may be the de¬ 
cision of that court, it having acquired juris¬ 
diction of the subject matter of this case, no 
court of coordinate authority is at liberty to 
interfere 'with its action. This principle is 
so familiar as to require no citation of au¬ 
thorities. 

The courts of the District of Columbia are not at 
libertv to interfere with the action of the District 
Court of the United States for the State of Wash¬ 
ington, having coordinate jurisdiction; a fortiori 
courts of coordinate jurisdiction in the District of 
Columbia are not at liberty to interfere with the 
action of each other. 

In addition to the principle above announced, it 
is clear that the award of the extraordinary writ of 
mandamus in this case would compel the respond¬ 
ents to be in contempt of. the decree of the Equity 
Court, which has ordered that this fund shall be 
held by the Secretary of the Treasury until the 
final order of that Court. 

This extraoi^dinary writ is not awarded as a 
matter of right but in the exercise of a sound judi¬ 
cial discretion and its issuance is largely governed 
and controlled by equitable principles. Morgan v. 
Howard, 54 App. D. C. 3, 293 Fed. 650, In re: 
Skinner cfr Eddy Corp., 265 U. S. 86, 95, 96, 68 L. 
Ed. 912. 

Certainly it would be a clear violation of sound 
judicial discretion for a Judge of the Supreme 
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Court of the District of Columbia, holding a Cir¬ 
cuit Court, to issue a mandamus to compel the Sec¬ 
retary of the Treasury to pay a fund to a litigant 
which had been ordered by a Judge of the Supreme 
Court of the District of Columbia sitting in Equity, 
in a suit to which such litigant was a party', to be 
held by the Secretary until the final order of the 
Equity Court in that case. Not only would such a 
course be a failure to exercise sound judicial dis¬ 
cretion, but, as before said, would compel the Sec¬ 
retary of the Treasury to violate the order of the 
j " I 

Equity Court and to be in contempt of that C^urt. 

Further the appellant has an adequate and com¬ 
plete remedy in the equity suit in which it has 
answered, and a mandamus will not be granted 
where such remedy exists. 

4 / 

Moove v. U. S., 33 App. D. C. 597, 602. 

U. S. v. Hawley, 50 App. D. C. 13(7; 269 
F. 479. 

U. S. ex rel. Carroll Elec . Co. v. McCarl, 
56 App. D. C. 49; 8th Fed. (2d) 910. j 

III 

A ivrit of mandamus will not issue to operate 
as an appeal f rom the decree of the Equity Court . 

We have pointed out under the first proposition 
herein that the jurisdiction of the Equity pourt 
of the subject matter of this suit has been settled 
both by the decree of that Court and by the denial 
of a special appeal in that case. The appellant is 
a party to that suit and has answered. This man- 
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damns is sought to review the decree of the Equity 
Court directing that the fund which is the sub¬ 
ject of this dispute shall be retained in the Treas¬ 
ure of the United States until the final order 
of the Court and requiring its Auditor to ascertain 
and to the Court report to whom and in what 
proportions should be paid this fund now held in 
the Treasury of the United States until the final 
order of the Court, in accordance with the Court’s 
previous order. It is settled law that mandamus 
can not be made to perform the office of an appeal 
or writ of error. In addition to the cases herein 
cited, the following cases fully sustain this posi¬ 
tion: 

Goldsmith v. U. S. Board of Tax App., 
55 App. D. C. 229; (affirmed) 270 U. S. 117. 

U. S. ex rel. McCave v. Work, 55 App. 
D. C. 139. 

U. S. ex rel. Ahiline A S. By. Co. v. Inter¬ 
state Commerce Com., 56 App. D. C. 40. 

IV 

The plaintiffs in the equity suit are indispensable parties 

to this suit 

The Supreme Court of the District of Columbia 
sitting in Equity has determined that the plain¬ 
tiffs in the equity suit have made a prima facie case 
equitably entitling them to 25/54 of the fund which 
is the subject matter of this suit. No order direct¬ 
ing the payment of this money to the appellant 
could be entered without adversely affecting the 
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interest of these original members of the Equitable 
Underwriters of New York, who the bill of equity 
allege paid the losses on the war risks destroyed by 
German submarines and thus became subfogated 
to any right or claim to recover against tile dep¬ 
redator. In addition, no argument is needed to 
show that these plaintiffs are proper and necessary 
parties to any suit disposing of this fund, and in 
their absence, no order directing its payment to the 
appellant should be made. As the Supreme Court 
said in the ease of Redfield vs. Windom, 137 U. S. 
637, 644, in outlining instances where the writ of 
mandamus would not issue: 

It is proper here to remark, as applicable 
to the determination of this case, that, in 
the extreme caution with which this remedy 
is applied by the courts, there are ease& when 
the writ will not be issued to compel tb|e per¬ 
formance of even a purely ministerial act. 
In a case, for instance, where the intension of 
the officer, though acting within the sctape of 
his duty, had been frustrated by a clerical 
mistake, U. S. vs. Schurz, supra; or \vhere 
the case is one of doubtful right, N. x. Life 
and Fire Insurance Co. vs. Wilson, $ Pet. 
291, 302; or in a case where the relator hav¬ 
ing another adequate remedy, the granting 
of the writ may in this summary proceeding 
affect the rights of persons who are no\ par¬ 
ties thereto, or where it will he attendee! with 
manifest hardship and difficulties, * j * * 

(Italics ours.) j 
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CONCLUSION 

The judgment'of the Court below is plainly right 

and should be affirmed. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney. 
John- W. Fihelly, 
Assistant United States Attorney. 
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APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


APPELLANTS REPLY BRIEF 

— — 

SUPPLEMENTAL STATEMENT OF THE FACTS 

The statement of the “facts” in the defendant's 
brief, in so far as they are true, constitute a very 
partial and misleading statement, and while we may 
not be justified in correcting statements which con- 

f 
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stitute “atmosphere”, nevertheless there are some 
statements in the defendant's brief which are calcu¬ 
lated to mislead this court with relation to matters 
which the court may consider important. It therefore 
seems to be necessary for us to call the court's at¬ 
tention to the following facts: 

“The first motion” entered in the equity cause was 
“a motion to dismiss”, but it vras not a motion to dis¬ 
miss the cause as to this appellant but only to dismiss 
as to the Secretary of the Treasury, Treasurer of the 
United States, and Secretary of State, as parties to 
the cause. This plaintiff did not participate in the 
consideration of said motion. This plaintiff was not 
even a party to the cause at that time. “The first 
order” entered in the equity cause was not “based 
upon any agreement” whatever. It denied said motion 
to dismiss. In the introductory part of the order the 
agreement referred to was recited, and it was “an 
agreement of parties”, but this plaintiff was not one 
of the parties to the agreement. As a matter of fact, 
this plaintiff was not a party to the cause at the time 
of the order or at the time of the agreement. 

After the order referred to above was entered, this 
appellant entered a special appearance for the pur¬ 
pose of making a motion but it was not “a motion to 
dismiss”. It was a motion to quash service which had 
been made upon this defendant in New York. The 
court held that the service was good, and this appel¬ 
lant filed a petition for a special appeal, which was 
denied. The said order reciting the said agreement 
was not even a part of the record which was before 
this court on the petition for special appeal. We ask 
the court to take judicial notice of these facts from 
it own records in the case of Knickerbocker Insurance 
Company v. Thomas A. Duffey, et al., No. 1469, Octo- 
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ber Term, 1929, which is the case referred tp by the 
appellees on pages 7-8 of their brief. j 

ANSWER TO APPELLEES’ FIRST PROPOSITION 

(a) The Jurisdiction of the Equity Court Was Not 
Settled by the Denial In This Court of the Special 
Appeal. 

We have heretofore shown in this brief that the 
alleged facts at the bottom of page 7 and top of page 
8 of the defendant’s brief in so far as they are true 
have not the remotest bearing upon this case. This 
appellant was not concerned in any way With the 
first “motion to dismiss” in the equity court or “the 
first order” or the “agreement of parties”, because as 
a matter of fact the plaintiff was not a party to the 
cause when said motion, order, and agreement were 
made. But even if the facts had been otherwise, the 
denial of the petition for special appeal did not settle 
the question of the jurisdiction of the equity court 
on the merits, so far as this court is concerned. 

In the case of Kelly v. Smith, 196 Fed. (C. C. A.), 
466, it was held that 

“Challenging jurisdiction over the subject mat¬ 
ter under a special appearance objecting to juris¬ 
diction over the person, it distinctly appearing 
that it was defendant’s purpose to have th[e latter 
objection disposed of before the merits were 
reached, will not be regarded as a general ap¬ 
pearance.” 

See also Southern Pacific Company v. Arling¬ 
ton Heights Fruit Co., 191 Fed., 101 (C. C. A.). 

i 

Inasmuch as a special appeal is granted only in the 
discretion of this court, and this court has announced 
that such appeals are allowed only where it is of the 
opinion that the case is one of pressing emergency 
and where serious injustice might result from delay, 
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we would say that the denial of the special appeal 
did not settle and determine the jurisdiction of the 
equity court over the subject matter of said suit. 

Parrish v. Hedges, 34 Appeals D. C., 21; 37 
Washington Law Reporter, 752. 

U. S. Electric Light Company v. Rose, 9 Ap¬ 
peals D. C., 558; 24 Washington Law Reporter, 
838. 

(b) The Mere Fact That the Equity Court Has Juris¬ 
diction of the Equity Suit Is Not a Bar to the 
Relief Prayed for In This Proceeding. 

We respectfully submit that the mere fact that the 
equity court has jurisdiction over the subject matter 
of this suit is not of itself a sufficient reason to deter 
this court from issuing the writ of mandamus. The 
pendency of an equity suit involving the same subject 
matter may or may,not be a bar to the issuance of the 
writ of mandamus.: See 38 Corpus Juris, p. 563. 

The appellees do not cite any case in support of 
their argument on this point, but there are several 
cases to the contrary cited in notes 81, 83 and 91 on 
pages 572-573 of 38 Corpus Juris. For example, in 
the case of Michigan R. Commission v. Detroit, etc., 
R. Co., 240 U. S.. 564 (cited under note 81), the 
facts were that the state railway commission had is¬ 
sued an order directing a railway company to relay 
certain rails removed by it from a logging spur and 
to resume service thereon. Thereupon the railway 
company filed a bill in equity praying that the order 
be vacated and asking that its enforcement be tem¬ 
porarily and permanently enjoined. During the pend¬ 
ency of that suit the railroad commission filed a peti¬ 
tion for writ of mandamus to enforce obedience to the 
order of the commission, which was granted upon 


conditions. The railroad company filed a writ of 
error to the Supreme Court. The Supreme Court 
affirmed the judgment. 

It frequently happens that the pendency of another 
suit is a bar to the issuance of the writ, and of course 
the classic case would be where the court in the first 
case can render adequate and complete relief to all 
parties interested in the subject matter, but the ap¬ 
pellees in this case have not shown any reason why 
the pendency of the equity cause referred to Is a bar 
to this proceeding, and have not attempted to answer 
the considerations presented on pages 27-32 of this 
appellant's former brief showing why, under the facts 
existing in this particular case, the pendency of the 
equity suit should not be a bar to the issuance of the 
mandamus as prayed for. j 

Here we have a case in which Congress has imposed 
upon the Secretary of the Treasury and the Treasurer 
of the United States a clear and specific duty of pay¬ 
ing out of the moneys of the United States, to the 
person to whom the Mixed Claims Commission has 
made an award, a sum equal to the amount awarded 
said person. Certain strangers to the award repre¬ 
sent to the Supreme Court of the District of Columbia 
sitting as an equity court that they have an equitable 
interest in a part of the claim upon which the award 
was based. The equity court does not see fit to en¬ 
join the payment, but the Secretary of the Treasury 
of the United States and the Treasurer of the United 
States, without the consent of the payee of the award, 
agree with said strangers that they will not cajrry out 
the duty imposed upon them in the premises, t(ut will 
retain the moneys in the Treasury of the United 
States until the demands of said strangers are satis¬ 
fied. They notify the equity court of this agreement. 
Suppose it be assumed that the equity court is clearly 
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of the opinion that the person named in the award is 
entitled to immediate payment under said Act of Con¬ 
gress and that the said Government officers erred in 
making said agreement. Nevertheless, the equity 
court would be without any power to require the pres¬ 
ent payment of the award. Said court does not 
possess the power of compelling the Secretary of the 
Treasurv and the treasurer of the United States to 

V 

perform their present duty, even if shown that it is 
their present duty to pay the award. The remedy 
of the person named in the award is at law, by writ 
of mandamus. On the other hand, suppose it be as¬ 
sumed that the equity court should finally decide that 
the plaintiffs, Duffey, et al., in the equity suit are 
equitably entitled to a portion of the moneys awarded 
to this appellant. It is true if the equity court has 
jurisdiction of the parties it can always punish them for 
contempt, but the equity court has no process by 
which it could compel the Secretary of the Treasury 
and the Treasurer of the United States to pay any 
moneys to the said Duffey, et al., because they are 
not the persons named in the award. It could only 
compel the assignment of a portion of the award 
by this appellant to Duffey, et al., and invest said 
Duffey, et al., wuth this appellant's rights and the 
use of its name in a proceeding to enforce by manda¬ 
mus the payment of the moneys. 

See Smith v. Bourbon County, 127 U. S*, 105. 

Or to state very briefly a case which is analogous to 
the case at bar let us assume that “A" is in possession 
of property which he is under a legal duty to pay im¬ 
mediately to “B”, but “C” files a suit in equity assert¬ 
ing an interest in a part of the property and then “A” 
and “C” agree among themselves and so inform the 
equity court that “A” will not deliver the prop¬ 
erty to “B” until “C's” demands have been satisfied. 


If “B” has a present right to the possession of the 
property, his remedy is a petition of mandamus to 
compel “A” to perform his legal duty, but if courts 
of law have no power to enforce the performance of 
a duty in such a case, then there is no constituted 
authority to enforce a duty under such circumstances 
and “A” can thwart and defy the courts by inducing 
a stranger to file a suit in equity claiming an interest 
in the subject matter. Under such circumstafnces a 
writ of mandamus is of very doubtful vali}e. Of 
course, an agreement between “A” and “C” with or 
without the knowledge of the court might be a mere 
subterfuge in such a case. 

We have here a case in which Congress, by its 
Act, has imposed upon the Secretary of the Treasury 
and the Treasurer of the United States a cle4r, spe¬ 
cific and mandatory duty. That duty is to p|ay the 
amount of an award made by the Mixed Claims Com¬ 
mission to the person to whom the award was made 
and to nobody else. The law leaves nothing to the 
imagination and goes so far as to enumerate the only 
exceptions to this procedure. These exceptions en¬ 
compass only those cases where payments are to be 
made to persons claiming a title derivative to that 
of the awardee, and exclude all cases where an ad¬ 
verse title is claimed. It is, therefore, fallacy tor the 
appellees to contend that they would be in contempt 
of court if they paid the award to the appellant on 
the basis of any orders which have heretofore been 
made by the lower court. It strikes us thaj these 
government officials are much closer to dereliction 
when they not only fail to comply with the specific 
requirements of an Act of Congress, but go further 
than this and make an unwarranted agreement with 
an absolute stranger to the award fortified by no 
competent proof and without consulting the appellant. 
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to withhold payment of said fund pending final de¬ 
termination of an equity suit. Whereas the Act of 
Congress imposes upon them merely a ministerial duty 
in the premises, yet these two officials have not only 
exercised a discretion, w r hich they do not lawfully 
have in the premises, but have seemingly taken up the 
cudgels of a stranger to the award. 

We have heretofore maintained that there is no 
order of the lower court prohibiting the appellees 
herein from paying this award to the appellant and 
we reiterate this' contention. The only thing that 
holds up the payment of this award to the party en¬ 
titled thereto—namely, the appellant—is the determi¬ 
nation of the appellees, fortified by an unauthorized 
and unwarranted agreement which is recited in the 
orders of the equity court. The lower court sitting 
in equity, while it has assumed jurisdiction of the 
parties thereto and while it has attempted to assume 
jurisdiction over the subject matter, nevertheless can¬ 
not and has not assumed to make an order distinctly 
restraining the Treasury Department officials from 
paying the award to this appellant. If by chance 
the complainants in the equity case are successful 
in establishing their claims the lower court in equity 
has no power to make its order directing the Treasury 
Department officials to pay the aw r ard or any part 
thereof to anybody other than the appellant here 
and if it did so it would be the duty of the Treasury 
Department, through its counsel, to contest such order 
for the reason that they could obtain no proper ac¬ 
quittance for payments made to anybody other than 
the aw^ardee of the Mixed Claims Commission. 

There never existed a case where a party was 
more entitled to a writ of mandamus to compel United 
States officials to perform what they do not deny are 


purely perfunctory and ministerial duties inj which 
they have absolutely no discretion, than the jpresent 
case. 

ANSWER TO APPELLEES’ SECOND PROPOSITION 

The Fact That the Petition Was Filed in a Law Court 
of Coordinate Jurisdiction with the Equity Court 
in Which Suit Had Been Entered Is Immaterial. 

The appellant denies the validity of the appellees’ 
second proposition. 

The appellees assert, with a show of confidence, 
that the United States Court, sitting in equity, shaving 
assumed jurisdiction of the parties in another action 
involving the same matters and having attempted to 
assume jurisdiction of the subject matter of thejaction, 
no court of coordinate jurisdiction will interfere with 
its action. If this were sound law the writ of manda¬ 
mus becomes merely a myth. The only case cited by 
the appellees in support of their second proposition 
is the case of United States ex rel. Skinner Eddy 
Corporation v. McCarl, 56 D. C. App. 52, $ Fed. 
(2nd), 1011, affirmed 275 U. S. 1, 72 L. Ed. 131. We 
are surprised that our learned opponents urge the 
case cited as authority for the proposition they quote. 
In the first place, the facts are entirely dissimilar. In 
the second place, the Solicitor General of the iJnited 
States in that case admitted before the United States 
Supreme Court that the proposition now asserted by 
the United States Attorney was not sound, and in the 
third place, the case cited is good authority ^or the 
granting of a writ of mandamus in the present action. 

This Honorable Court did hold as the appellees 
have quoted on pages 9 and 10 of their brief. How¬ 
ever, when the case went to the United States Su¬ 
preme Court the Honorable William D. Mitchell, 
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then Solicitor General and now Attorney General, 
urged the proposition that mandamus would not lie 
in that action, but upon other grounds than the one 
advanced by this court, and in his brief before the 
United States Supreme Court he stated as follows: 

“We are unable to support the reason assigned 
for it in the last paragraph of the opinion.” 

And the United States Supreme Court, in writing 
its opinion, stated: 

“The Court of Appeals of the District based 
its judgment of affirmance solely upon the ground 
that, since the claims involved were already in 
the course of litigation in two suits in another 
Federal Court, no other court of coordinate juris¬ 
diction could interfere. The Comptroller Gen¬ 
eral had originally taken a somewhat similar 
ground for declining to act. But later he stated, 
in the Trial Court, that his answer should be 
taken as broadly denying his jurisdiction to con¬ 
sider claims of this nature. And in this court 
he specifically disclaimed reliance upon the 
ground taken by the Court of Appeals. W e 
have no occasion to consider its validity.” (Em¬ 
phasis ours.) 

While the United States Supreme Court, in the 
Skinner & Eddy case above cited, ultimately denied 
the writ of mandamus it did so only upon the ground 
that the party which sought it had already obtained 
the relief in another manner and that it was unneces¬ 
sary for him to procure the writ. The fact that the 
Supreme Court so carefully considered the matter and 
rendered so long an opinion before denying the writ 
indicates that a petition for mandamus is not to be 
cast aside lightly: Furthermore, in the opinion, it is 
stated: 


“The government insists that the petition was 
properly dismissed because claims arising out of 
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contracts with the Fleet Corporation are not 
within the jurisdiction of the Comptroller Gen¬ 
eral; and that even if they were, the relief was 
properly denied, because his refusal to consider 
the claims was a disallowance thereof within the 
meaning of Section 951, and thereby the require¬ 
ment of that section was satisfied. It is conceded 
that mandamus is an appropriate remedy. Com¬ 
pare Interstate Commerce Commission vs. Hum¬ 
boldt S. S., 224 U. S., 474; 56 L. Ed., 849; 32 
Sup. Ct. Rep., 556. (Emphasis ours.) 


The broad general rule on this subject is setjforth in 
38 Corpus Juris, page 572, with many cases |cited in 
support thereof in the several notes appended to 


the text. There it is stated: 

“While it has been said that mandanhus is a 
high prerogative writ issuing in the namt of the 
sovereign power, to abate or bar which[ a plea 
that another action is pending for the same cause 
is not available, it has generally been held that 
the pendency of another action between tjie same 
parties and involving the same questions Operates 
as a bar to the issuance of a writ of mandamus, 
unless it will be ineffective, or the other icourt is 
without jurisdiction, or will not result in a com¬ 
plete adjudication of the questions involved, 
* * * And it has been held that pend[ency of 

proceedings in equity will not oust the jurisdic¬ 
tion of mandamus unless the court is Satisfied 
from the nature of the questions involved that 
they can be properly and finally deterndined in 
chancery, and that complete justice to kll par¬ 
ties can thereby be had, especially if thS latter 
remedy affords more complete justice that could 
otherwise be obtained. 


We therefore respectfully submit that there is no 
such limitation upon the power to issue writ 6f man¬ 
damus as contended by appellees. If there be |a ques¬ 
tion of the right of a court of coordinate jurisdiction 
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to issue a writ directed to the court itself, (which was 
no doubt the rule this court had in mind in the Skin¬ 
ner & Eddy case), that question is not involved in 
this case because the writ is not directed to the court. 
It is directed to the Secretary of the Treasury and the 
Treasurer of the United States. 

ANSWER TO APPELLEES’ THIRD PROPOSITION 

The Writ Will Not Operate as an Appeal from the 

Equity Court. 

The appellees’ third point involves a proposition of 
law which has no application here because the grant¬ 
ing of the writ will not oust the equity court of its 
jurisdiction of the case pending before it, if it has 
jurisdiction of the parties. We have shown in the 
answer to the first point that the denial of the special 
appeal is not conclusive, and that the question of the 
jurisdiction of the equity court over the subject matter 
is not of itself a bar, and we deny the statement on 
page 12 of appellees’ brief that there is any decree 
of the court in the equity cause directing that the 
fund which is the subject of this dispute shall be re¬ 
tained in the Treasury, or that the granting of the 
wTit would have the effect of reviewing any decree 
of that court. We have shown on pages 32-35 of 
our former brief that the granting of the writ as 
prayed for is not contrary to any order of the court 
in said equity cause and on pages 35-40 of said brief 
we have shown that the granting of the writ will not 
oust the Supreme Court of the District of Columbia 
of any jurisdiction it may have of the parties to said 
cause. The writ is not directed to the court. How 
then can the granting of the writ operate as an ap¬ 
peal from any decree of the equity court? 


ANSWER TO APPELLEES’ FOURTH PROPOSITION 

The Plaintiffs in the Equity Suit Are Not Indispen¬ 
sable Parties. 

We deny that the plaintiffs in equity suit arp indis¬ 
pensable parties to this suit. We would h^ve the 
right to object to their being made parties to this 
suit. They have no lien by statute, at common law or 
in equity, upon the fund in question which would en¬ 
title them even to notice of this proceeding. 

The petition is that the writ be directed to the 
Secretary of the Treasury and the Treasurer] of the 
United States to perform a ministerial act required 
of them by Act of Congress. We do not a£k any 
relief from the plaintiffs in the said equity^ cause 
and therefore they certainly would not be proper 
defendants. We do not ask that the writ be granted 
because of any possible advantage which may accrue 
to them and therefore they are not proper plaintiffs. 
If they claim any rights in the premises which would 
be affected by the granting or denial of the writ, 
the courts are open to them to ask to be allowed to 
intervene, but the probability is that they hhve not 
done that because they realize full well th^t they 
have no rights in the premises. 

The plaintiffs in the equity court are not ojily not 
indispensable parties, but they are not even proper 
parties to this proceeding. 

CONCLUSION. 

Finally there is presented here for the decision of 
this court a direct issue between appellant aind ap¬ 
pellees in which the decision of this court in favor of 
the appellant will do no more than bring out of the 
Treasury the money which the law requires ap- 
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pellees to pay to appellant, and to no one else. Such 
a decision by no means disposes of the rights of, 
or concludes, the plaintiffs in the equity cause, but it 
does put appellant in possession of property to which 
it has the present right of possession. 

Comegys & Pettit v. Vassey, 1 Pet., 193. 

Respectfully submitted, 

JOHN WALSH, 
Attorney for Appellant. 

BONYNGE & BARKER, 

BRIGHT, THOMPSON, HINRICHS, & WARREN, 

Of Counsel. 
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IN THE 

Court of Appeals of the District of Columbia 

OCTOBER TERM, 1929. | 

_ 

No. 5086 
Special Calendar. 

UNITED STATES OF AMERICA ON THE RELATION 
OF KNICKERBOCKER INSURANCE COMpANY 
OF NEW YORK, SUCCESSOR TO EQUITABLE 
UNDERWRITERS OF NEW YORK, 

Appellant, j 

vs. | 

ANDREW W. MELLON, SECRETARY OF THE 
TREASURY; WALTER 0. WOOD, TREASURER 
OF THE UNITED STATES, j 

Appellees. 

APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 

PETITION FOR REHEARING 

Now comes Knickerbocker Insurance Company, the 
appellant in the above entitled cause, and petitions 
the Court for a rehearing, or in the alternative to 
modify the opinion heretofore filed herein and reverse 
the decision of the Supreme Court of the District of 
Columbia. 

The grounds of this motion are as follows: 

1. The granting of the petition for manaamus 
prayed for is not in the nature of an appeal from the 
Equity Court because it would not deprive the said 
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Court in any way of the jurisdiction it now possesses 
inasmuch as the parties to said suit are now all be¬ 
fore said Court and appellants would have to respond 
to an ultimate decision of the Equity Court. More¬ 
over, both parties in the equity cause w^ould be en¬ 
titled to an appeal from the final decision of that 
Court disposing of the money if paid over to appel¬ 
lants herein under the writ of mandamus. 

2. At the time this petition for mandamus was filed 
there was in existence no order or decree of the Court 
in the equity cause from which the appellant could 
appeal, and therefore this Court must have erred in 
deciding in this cause that this proceeding is in the 
nature of an appeal in the said equity cause. 

3. This petition for mandamus was filed, and the 
rights of the appellant herein were fixed, before the 
filing of the order or decree of May 13, 1929, to 
which this Court refers in its decision; and in fact 
before the motion of the plaintiffs is said equity suit, 
resulting in said order, was served and filed. 

4. The granting of the relief prayed for in this 
proceeding is not contrary to or inconsistent with any 
order or decree of the Equity Court filed prior to the 
filing of the petition for mandamus. 

5. The granting of the relief prayed for in this pro¬ 
ceeding can have no effect upon the jurisdiction of the 
Equity Court in the cause referred to in the decision 
or prevent it from deciding the controversy w T hich is 
presented by the bill in said cause. 

6. Only by an order granting mandamus to this 
petitioner can the money in controversy be taken from 
the Treasury of the United States since the Equity 
Court in the pending cause has no authority under 
the statute to order the Secretary of the Treasury and 
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the Treasurer of the United States to pay the money 
in controversy to anyone other than the appellant 
herein, and the Equity Court does not possess the 
power to issue a writ of mandamus, compelling the 
Secretary and Treasurer to pay the money ^ven to 
appellants herein. 

Wherefore, the premises considered, your petitioner 
respectfully prays that a rehearing of thi4 cause 
may be granted, and for such other and further relief 
as to the Court may seem meet and proper. 

KNICKERBOCKER INSURANCE CO. 

By: | 

BRIGHT, THOMPSON, HINRICHS & WARREN, 

Its Attorneys. 



BRIEF 


It is respectfully suggested that this Hbnorable 
Court has labored under a misapprehensioii of the 
facts. 

This Court when it said in its decision “appellant’s 
remedy, if any, is by way of appeal from the decision 
of that Court,” evidently had in mind the prder of 
the Equity Court dated May 13, 1929, by which the 
motion of the appellant herein (defendant in that 
cause) to dismiss the bill of complaint was denied 
and the motion of the complainants (not parties to 
this proceeding) therein to refer the cause to the 
Auditor, was granted. We submit that this man¬ 
damus proceeding is not affected by that order for 
the following reasons: 

The petition for mandamus was filed April 2j6, 1929, 
together with an order to show cause granted therein 
returnable May 27, 1929. At the time of filing said 
petition there were two orders of the Equity Court 
in existence, namely: The order of June 29, 1928, 
made on the motion of the United States Treasurer, 
Secretary of the Treasury, and the Secretary pf State 
to dismiss the bill as to them, granting the said motion 
as to the Secretary of State and denying it ab to the 
other two officials. This order recited a private agree¬ 
ment made between the attorney for the complainants 
therein and the United States Attorney (entered into 
before the appellant herein was a party to the Equity 
cause) that the award in question would be 'ield in¬ 
tact in the United States Treasury until final deter¬ 
mination of that equity cause. From this order this 
appellant could not have appealed because thqre is no 
provision in the law by which an appeal can be taken 
from a private agreement even if such agreement is 
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countenanced by the Court. If the Equity Court had 
ordered the Treasury Department to withhold the 
fund, then an appeal could have been taken by this 
appellant. But the Court made no such order. Obvi¬ 
ously this appellant (defendant in the equity cause) 
could obtain no relief by appealing from the order 
keeping certain government officials in the action and 
leaving another out. Therefore no appeal should 
have been taken by this appellant from that order. 

The second order in existence was that of Decem¬ 
ber 10, 1928, made on the motion of this appellant 
(defendant therein) to quash service of process on it. 
The order denied the motion. This appellant did 
pursue its remedy there and asked this Court for 
a Special Appeal which was denied, and this appel¬ 
lant had no further remedy therein. 

Hence there was no order in existence at the time 
the petition for mandamus was filed from which this 
appellant could appeal. 

The rights of this appellant in its mandamus pro¬ 
ceeding must necessarily be determined as of the date 
of the filing of that petition. The petition for manda¬ 
mus was returnable May 27, 1929. Before that peti¬ 
tion was heard by the District Court on its law’ side, 
the complainants in the equity suit made a motion to 
refer the matters therein to the Auditor, and at the 
same time this appellant made a motion to dismiss 
the complaint. Both motions w’ere heard at the same 
time before Mr. Justice Gordon w’ho, on May 13, 1929, 
made an order on both motions, denying this appel¬ 
lant's motion to dismiss and granting the complain¬ 
ant's motion to refer. It will be seen that the motions 
were brought on and the order made subsequent to 
the filing of appellant's petition for mandamus. Quite 
obviously, therefore, it cannot be said that the peti- 
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tion for mandamus is being used as an appeal pr writ 
of error from an order not yet in existence at tlje time 
the petition was filed. This is the last order!of the 
Equity Court, and it is quite evident that it is the one 
to which this Court refers in its decision, and it is 
manifest that this Court was laboring under a mis¬ 
taken understanding of the facts. As no other ground 
of affirmance was given by this Court in its decision, 
it seems that in the nature of things reargument should 
be had. 

This Court has evidently concluded that tjecause 
the Equity Court has acquired jurisdiction of the 
parties to this proceeding in an action which involves 
the subject matter in controversy, therefore this ap¬ 
pellant may not be entitled to any other re}ief in¬ 
volving the same subject matter except by appeal 
from the decision of the first Court. This is not cor¬ 
rect and the statements made in the decision of this 
Court, it is respectfully submitted, are entirely too 
broad. 

We have shown, on pages 4-9 of our repl^ brief, 
in this cause, that the mere fact that the Equity Court 
has jurisdiction of the equity suit is not a bar to the 
relief prayed for in this proceeding and we reiterate 
every statement made in the reply brief and itespect- 
fully urge this Court to further consider the same. 

The equity cause was initiated by a bill filed by 
Duffey et al. on the one side against the Secretary of 
the Treasury and the Treasurer of the United States 
(the appellees herein) and this appellant on thje other 
side. Said cause does not present any controversy 
between the parties to this proceeding, who are this 
appellant on the one side and the said Secretary and 
Treasurer on the other side. Inasmuch as thej appel¬ 
lees are merely custodians of funds claimed b\l appel¬ 
lant and plaintiff in the equity cause, there can be 
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no order or judgment in the equity cause from which 
this appellant could appeal for relief against the 
appellees herein; and if that is true, the relief which 
the appellant herein asks in this proceeding against 
the appellees cannot possibly be in the nature of an 
appeal in the equity cause. 

The plaintiffs in the equity cause invoked the aid of 
that Court to compel the appellees herein to pay to 
them the moneys which are in controversy in both pro¬ 
ceedings. The said plaintiffs also prayed the Court 
to enjoin the appellees herein from paying the said 
moneys to this appellant. The appellees herein re¬ 
fused to pay said moneys to the plaintiffs in the said 
equity cause and they now refuse to pay the said 
moneys to this appellant. Yet the said appellees 
herein are not entitled to retain the said moneys. It 
is their duty to pay it to the parties entitled thereto, 
and they violate the plain provision of the Act of 
Congress of March 10, 1928, in retaining said moneys. 
Said Act does not invest in them any discretion what¬ 
ever. Yet they retain the moneys from everyone. 
The Equity Court has not issued any order directing 
appellees herein to pay the moneys to the plaintiffs 
in that cause as prayed for. But if said Court had 
issued such an order, then this appellant could have 
appealed therefrom, and if there had been such an 
order standing in that cause when this proceeding was 
initiated, then this proceeding would be in the nature 
of an appeal therefrom; but in the absence of any 
such order there was no order from which this ap¬ 
pellant could have appealed in that cause in order 
to require the payment of the said moneys to this 
appellant, to whom they belong. Therefore, this 
proceeding is not and cannot be in the nature of an 
appeal in that cause. There is no decision or order 
in that cause that the money in controversy should be 
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paid to anyone, therefore there surely can! be no 
decision or order that the money shall not be paid to 
this appellant. 

The relief sought in this cause by your appellant 
is not contrary to or inconsistent with any order of 
the Court in the said equity cause. There are only 
three orders of the Court in that cause. The first 
was merely that service would not be quashed as 
to this appellant; the second was that it w^ojuld not 
be dismissed as to the appellees herein and tljat they 
would be required to answer. However, it Appears 
on the face of that order that it was predicated upon 
a prior agreement between the appellees herein on 
the one side and the plaintiffs in the said equity cause 
on the other side (before this appellant appeared in 
said proceeding), by which agreement the appellees 
herein engaged to retain the moneys in controversy 
until the final disposition of the said equity cause. 
Since the appellees herein then had possession of the 
money and had agreed with said plaintiffs that they 
would keep it until the Equity Court made a final 
disposition of it, of course that Court necessarily kept 
the appellees herein as parties, and required them 
to answer. Under the existing circumstances i| w’ould 
be from the appellees herein (assuming the conten¬ 
tions of the plaintiffs to be correct) that the plaintiffs 
in the Equity Court would be entitled to receive the 
money if it was due them at all. But the Equity 
Court never did decide that the appellees herein were 
entitled to keep the money in controversy until the final 
judgment in the equity cause, and if this proceeding 
is in the nature of an appeal in the equity qause it 
is an appeal from a voluntary agreement l^etw’een 
the appellees herein on the one side and th^ plain¬ 
tiffs in the equity cause on the other side that the 
money would be retained by the appellees herein 
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until the equity cause is finally decided. As shown 
above, no appeal therefrom could possibly lie. 

The only other order of the Court in the equity 
cause is one dated May 13, 1929, referring the matter 
to the Auditor of that Court to take testimony and 
make a finding as to whom the money in controversy 
shall be paid. 

This order was made, as shown by appellees' answer 
herein, on May 13, 1929, whereas the petition for 
mandamus herein was filed on April 26, 1929, and 
the petition for mandamus herein could not possibly 
be in the nature of an appeal from an order which 
had not been issued. On the contrary, the Equity 
Court's order of May 13, 1929, if inconsistent with 
the relief prayed for herein, should not have been is¬ 
sued by that Court when the question was pending 
before the Circuit Court in this proceeding. 

The said order of May 13, 1929, was in effect one 
directing the Auditor to report as to who is entitled 
to the money as .between this appellant and the 
plaintiffs therein. That question presents a contro¬ 
versy between the plaintiffs in the equity cause and 
this appellant, and the appellees herein have not 
shown in their answer in this proceeding that they are 
involved in that controversy except as in possession 
of the money. Moreover, that controversy is not af¬ 
fected at all by the immediate payment of the money 
to the appellant herein by the appellees, because the 
Court in the equity cause can decide the question 
as to who is entitled to retain said moneys just as 
well if the appellant herein has the custody of the 
money at that time as it can if the moneys are then 
in the custody of the appellees herein. And the con¬ 
troversy presented in this proceeding between the 
appellant and the appellees herein cannot be in the 
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nature of an appeal from the said order of }May 13, 
1929, of the Court in the equity cause, because that 
order does not pretend to decide that as between the 
appellant herein on the one side and the appellees here¬ 
in on the other side who is entitled to the money. If 
there is no such order, then this proceeding cannot be 
in the nature of an appeal. Moreover, this proceed¬ 
ing cannot be in the nature of an appeal from the 
order of May 13, 1929, in the equity cause, for an¬ 
other reason, and that is that this proceeding asks 
for no relief against the plaintiffs in that suit. This 
proceeding presents a controversy between th4 appel¬ 
lant and the appellees in this cause only and not be¬ 
tween the appellant and the plaintiffs in the equity 
cause. 

In this proceeding the appellant show r s that by the 
direct terms of an Act of Congress it only is entitled 
to the present possession of the money in controversy 
and that said money is withheld from it by the appel¬ 
lees herein contrary to said Act of Congress. Pfurther- 
more, only the appellants herein can ever give the 
Treasury Department a legal acquittance for tjie pay¬ 
ment of said money. Appellant has pursued its femedy 
in the Court which has jurisdiction and the po^er and 
the duty to grant to it the relief to which il} is en¬ 
titled. This Court should not lightly, or fo^ other 
than very weighty reasons, turn a deaf ear to the ap¬ 
pellant's petition. It should not assume tldat the 
Court in the equity cause has issued orders or decrees 
which deprive this appellant of its rights uncjer the 
statute unless those orders or decrees do not admit 
of any other construction. This Court should not 
construe the appellant's petition as in the naiure of 
an appeal in the equity cause unless the relief prayed 
for by this appellant would deprive the Equity Court 
of its jurisdiction to adjudicate the controversy pre- 
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sented in that cause (which as shown above is one be¬ 
tween the plaintiffs in that cause and this appellant), 
or unless the relief prayed for herein would prevent 
the Equity Court from granting the relief to which 
the plaintiffs in that cause are entitled under the bill 
presented in that cause. On pages 32-40 of appel¬ 
lant’s first brief in this cause it is shown that the 
relief prayed for is not contrary to or inconsistent with 
any order of the Court in the said equity cause and 
we reiterate what is there stated. 

On pages 11-17 of appellant’s first brief in this 
cause it is shown i that the answer of the appellees 
herein does not show any sufficient reason why the 
writ of mandamus should not issue against them, and 
on pages 27-32 of said brief it is shown that the 
fact that the appellees herein have been impleaded in 
said equity cause is not a bar to the granting of the 
writ. We reiterate every statement that is made in 
said brief. 

Respectfully submitted: 

BRIGHT, THOMPSON, HINRICHS & WARREN, 

Attorneys for Appellant. 

LE ROY B. ISERMAN, 

BONYNGE & BARKER, 

Of Counsel. 



